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QUESTIONS PRESENTED FOR REVIEW
1. Did Miller v. Alabama, 132 S. Ct. 2455 (2012)
adopt a new substantive rule that applies
retroactively to cases on collateral review?
2. Does this Court have jurisdiction to decide
whether the Supreme Court of Louisiana
correctly refused to give retroactive effect in
this case to this Court’s decision in Miller v.
Alabama?
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OPINIONS BELOW
The decision of the Louisiana Supreme Court is
reported at 2013-1163 (La. 6/20/14); 141 So.3d 264 and
appears at App. 3 of the Petition for Writ of Certiorari.
The Writ Application Transfer filed with the
Louisiana First Circuit Court of Appeal and
transferred to the Louisiana Supreme Court is
unpublished and found at J.A. 132. The ruling from
the Louisiana Nineteenth Judicial District Court
appears at App. 1 of the Petition for Writ of Certiorari.
JURISDICTION
As discussed in detail in Section III, infra, this
Court has jurisdiction under 28 U.S.C. § 1257(a). The
Louisiana Supreme Court’s decision was entered June
20, 2014. The petition for certiorari was filed on
September 5, 2014.
RELEVANT CONSTITUTIONAL PROVISIONS
The Eighth Amendment to the United States
Constitution provides:
Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and
unusual punishments inflicted.
The Fourteenth Amendment to the United States
Constitution provides in relevant part:
No State shall make or enforce any law
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which shall abridge the privileges or
immunities of citizens of the United
States; nor shall any State deprive any
person of life, liberty, or property,
without due process of law; nor deny to
any person within its jurisdiction the
equal protection of the laws.
Article III of the United States Constitution
provides in pertinent part:
Section 1. The judicial Power of the
United States, shall be vested in one
supreme Court, and in such inferior
Courts as the Congress may from time to
time ordain and establish.
***
Section 2. The judicial Power shall
extend to all Cases, in Law and Equity,
arising under this Constitution, the
Laws of the United States, and Treaties
made, or which shall be made, under
their Authority.
The Supremacy Clause of Article VI of the United
States Constitution provides:
This Constitution, and the Laws of the
United States which shall be made in
Pursuance thereof; and all Treaties
made, or which shall be made, under the
Authority of the United States, shall be
the supreme Law of the Land; and the
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Judges in every State shall be bound
thereby, any Thing in the Constitution or
Laws of any State to the Contrary
notwithstanding.
STATEMENT OF THE CASE
In November 1963, more than a half century ago,
Henry Montgomery, a 17-year-old eleventh-grade
student, was arrested for the murder of Sheriff Deputy
Charles Hurt in East Baton Rouge, Louisiana.
Against the backdrop of racial tension and turmoil
that included reported cross burnings, 1 Mr.
Montgomery, a black youth, 2 was tried and convicted
for the murder of the white law enforcement officer.
Mr. Montgomery automatically received the death
penalty. The capital statute under which he was tried
was a “unitary” capital punishment scheme which
included no sentencing phase before either a judge or
jury. Mr. Montgomery therefore had no opportunity to
present any evidence – and certainly no evidence
regarding his age and relevant attributes – in

See J.A. 17-19; State v. Montgomery, 181 So. 2d 756, 760 (La.
1966) (noting that a week before the start of Mr. Montgomery’s
trial, a local Baton Rouge paper carried an article saying that
“[i]n Baton Rouge, an anonymous caller told the [local
newspaper] the burning crosses signaled a reactivation of the
Klan in that area. The caller said 100 crosses would be burned.”);
State v. Montgomery, 242 So. 2d 818 (La. 1970).
2 Though a teenager, the grand jury indictment and media
coverage repeatedly referred to Mr. Montgomery as “Wolfman.”
See Montgomery, 181 So. 2d at 758. See also Jim
Crain, Negro Admits Panic During Slaying of BR Deputy, Baton
Rouge Morning Advocate, Nov. 15, 1963, at 1-A (describing Mr.
Montgomery as “[a] Negro student – known as ‘Wolf Man’”).
1
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mitigation of his sentence. 3
In 1966, Mr. Montgomery’s original conviction and
sentence of death were overturned by the Louisiana
Supreme Court. State v. Montgomery, 181 So. 2d 756,
762 (La. 1966). In vacating the verdict, that court
relied on evidence that Mr. Montgomery’s trial started
on the newly announced “Charles Hurt Memorial
Day” and reported reactivation of Ku Klux Klan
activity in the week before the start of the trial. Id. at
758-60, 762. That Court found: “We are constrained to
conclude that the feelings which existed prior to trial
. . . permeated the atmosphere and prejudiced the
defendant…. [N]o one could reasonably say that the
verdict and the sentence were lawfully obtained.” Id.
at 762.
In 1969, Mr. Montgomery was retried under a
modified version of Louisiana’s unified capital
punishment scheme which again offered no
opportunity for the presentation of evidence in
mitigation of sentence. This Court described the
Louisiana capital statute employed in Mr.
See La. Rev. Stat. Ann. § 14:30 (1963) (“Whoever commits the
crime of murder shall be punished by death.”). See also
Witherspoon v. Illinois, 391 U.S. 510, 525 n.4 (1968) (referencing
Louisiana’s murder statute in explaining that “[i]n other States,
death is imposed upon a conviction of first degree murder unless
the jury recommends mercy or life imprisonment”); U.S. ex rel.
Mullen v. Henderson, 312 F. Supp. 1363, 1367 (E.D. La. 1970)
(“Under Louisiana law, whoever commits the crime of murder
shall be punished by death, LSA-R.S. 14:30, except that the jury
may qualify its verdict of guilty with the words ‘without capital
punishment’ in which case the punishment is imprisonment at
hard labor for life.”), aff’d, 467 F.2d 899 (5th Cir. 1972).
3
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Montgomery’s second trial:
Before
the
[1973]
amendments,
Louisiana law defined the crime of
“murder” as the killing of a human being
by an offender with a specific intent to
kill or to inflict great bodily harm, or by
an offender engaged in the perpetration
or attempted perpetration of certain
serious felonies, even without an intent
to kill. The jury was free to return any of
four verdicts: guilty, guilty without
capital
punishment,
guilty
of
manslaughter, or not guilty.
Roberts v. Louisiana, 428 U.S. 325, 328-29 (1976)
(plurality opinion) (footnotes omitted) (citing La. Code
Crim. Proc. Ann. art. 814 (1967)).
When the jury returned a verdict of “guilty without
capital punishment,” Mr. Montgomery received a
mandatory life without parole sentence for an offense
committed when he was a juvenile. J.A. 1. On appeal,
the Louisiana Supreme Court affirmed his conviction
and sentence. State v. Montgomery, 242 So. 2d 818,
820 (La. 1970).
In spite of ample available evidence suggesting
that his young age and related characteristics
mitigated against a sentence of life without possibility
of parole, state law precluded Mr. Montgomery from
receiving an individualized sentencing hearing at
which a judge or jury could consider such mitigating
evidence in determining an appropriate and
proportionate sentence. As the sentence was
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automatic upon the determination of guilt, no
sentencer could give effect to the circumstances of the
offense, including evidence that as a scared youth, Mr.
Montgomery “shot in panic as the officer confronted
him playing hooky,” as mitigating the sentence.
Sanity Hearing Sought in BR Murder Case, Baton
Rouge State-Times, Dec. 18, 1963, at 8-D. Evidence
about Mr. Montgomery’s age-appropriate immaturity,
recklessness, and judgment also were not taken into
account for sentencing purposes. Even without the
benefit of modern adolescent development research,
experts characterized Mr. Montgomery in terms
identical to what the modern research has confirmed.
They testified that Mr. Montgomery “demonstrate[d]
an ‘inability to plan ahead, little foresight, low self
control, low self discipline, and very little ability to
make judgments.’” Accused Slayer of Deputy Has Low
I.Q., Two Testify, Baton Rouge State-Times, Feb. 8,
1969, at 8-A. See Miller v. Alabama, 132 S. Ct. 2455,
2468 (2012) (noting children’s “immaturity,
impetuosity, and failure to appreciate risks and
consequences”). Moreover, experts moreover testified
that Mr. Montgomery’s intelligence was “borderline,”
with an IQ “somewhere in the 70’s.” Id. In the 1960’s,
this evidence could be considered only with regard to
mens rea rather than in a sentencing proceeding in
which an appropriate and proportionate sentence
could be determined.
The mandatory sentence also precluded the
sentencer from considering Mr. Montgomery’s “family
and home environment….” See Miller, 132 S. Ct. at
2468. Available testimony indicated that Mr.
Montgomery suffered from “love deprivation” and
lacked proper parental relationships as he “regarded

12

his mother as an ‘older sister.’” Jim Crain, Death Trial
Jury Retires Without Reaching Verdict, Baton Rouge
Morning Advocate, Feb. 4, 1964, at 4-A. Nor could a
sentencer
consider
how
Mr.
Montgomery’s
“incompetencies associated with youth” in dealing
with the adult criminal justice system, such as “his
inability to deal with police officers,” Miller, 132 S. Ct.
at 2468, may have contributed to the serious charges
and his ultimate conviction. See, e.g., State v.
Montgomery, 181 So. 2d 756, 575 (1966) (noting
defense counsel’s complaints that Mr. Montgomery’s
“alleged confessions were coerced” and that Mr.
Montgomery was not provided counsel when his
confessions were elicited). Finally, the sentencer was
precluded from considering “the possibility of
rehabilitation even when the circumstances most
suggest it.” Miller, 132 S. Ct. at 2468.
Evidence also indicates that Mr. Montgomery has
indeed been rehabilitated. As an immature youth
entering the notoriously oppressive, corrupt and
violent adult Louisiana farm-labor punishment
system, 4 Mr. Montgomery originally struggled with
his adjustment to prison. In his more than fifty years
in that system, Mr. Montgomery, now 69 years old,
has grown and matured. J.A. 19-20. Even without
hope of release, he has served as a coach and trainer
for a boxing team he helped establish, has worked in
the prison’s silkscreen department, and strives to be a
positive role model and counselor for other inmates.
J.A. 20.
See Williams v. Edwards, 547 F.2d 1206 (5th Cir. 1977) (holding
that the totality of the conditions at Angola, including the
prevalence of rapes and stabbings among inmates, overcrowding,
and safety hazards, violated the Eighth Amendment).

4
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On June 25, 2012, this Court provided Mr.
Montgomery with hope that his mandatory sentence
of life without possibility of parole might be
reconsidered. In Miller v. Alabama, 132 S. Ct. 2455
(2012), this Court held that “mandatory life without
parole for those under the age of 18 at the time of their
crime violates the Eighth Amendment’s prohibition on
‘cruel and unusual punishment.’” Id. at 2460. On July
13, 2012, in light of this substantive change in the law,
Mr. Montgomery filed a pro se motion to correct an
illegal sentence in the East Baton Rouge Parish
District Court. J.A. 8-32. The State of Louisiana
objected to Mr. Montgomery’s motion, arguing that
Miller does not apply retroactively to cases on
collateral review. J.A. 45-57. On January 30, 2013, the
district court denied Mr. Montgomery’s motion. See
App. 1 of the Petition for Writ of Certiorari. Mr.
Montgomery filed an application for a supervisory
writ in the State of Louisiana First Circuit Court of
Appeal on March 20, 2013. J.A. 3, 89. On May 20,
2013, the Court of Appeals transferred the writ
application to the Louisiana Supreme Court. J.A. 3,
132.
While Mr. Montgomery’s application was pending,
a divided Louisiana Supreme Court held in another
case that “Miller does not apply retroactively to cases
on collateral review as it merely sets forth a new rule
of criminal constitutional procedure, which is neither
substantive nor implicative of the fundamental
fairness and accuracy of criminal proceedings.” State
v. Tate, 130 So. 3d 829 (La. 2013), cert. denied, 134 S.
Ct. 2663 (2014). The court noted that “the standards
for determining retroactivity set forth in Teague v.
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Lane, 489 U.S. 288 (1989), apply to ‘all cases on
collateral review in our state courts.’ Accordingly, our
analysis is directed by the Teague inquiry.” Id. at 834
(quoting State ex rel. Taylor v. Whitley, 606 So. 2d
1292, 1296 (La. 1992)). Adhering to Tate, the
Louisiana Supreme Court denied Mr. Montgomery’s
claim of unconstitutional confinement. State v.
Montgomery, 141 So. 3d 264 (La. 2014). The Louisiana
Supreme Court’s Chief Justice dissented, finding that
“Miller announced a new rule of criminal procedure
that is substantive and consequently should apply
retroactively.” Id. at 265 (Johnson, C.J., dissenting). 5
Mr. Montgomery timely filed a petition for writ of
certiorari in this Court. This Court granted review
and ordered the parties to address two questions: (1)
whether Miller adopts a new substantive rule that
applies retroactively on collateral review to people
condemned as juveniles to die in prison and (2)
whether this Court has jurisdiction to decide whether
the Supreme Court of Louisiana correctly refused to
give retroactive effect to Miller v. Alabama.
SUMMARY OF ARGUMENT
In Miller v. Alabama, 132 S. Ct. 2455 (2012), this
Court held that the mandatory imposition of life
without parole sentences on juvenile offenders
convicted of murder is cruel and unusual punishment.
Justice Hughes joined Chief Justice Johnson’s dissenting
opinion, which concluded that Miller must be applied
retroactively under Teague because it both announced a new
substantive rule of constitutional criminal procedure and
established a watershed rule of criminal procedure. Tate,130 So.
3d at 847 (Johnson, C.J., dissenting).
5
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Because Miller held that a category of punishment
(mandatory life without parole sentences) cannot be
imposed on a category of defendants (juvenile
offenders), Miller created a substantive rule that must
apply retroactively to cases on collateral review. The
determination that a particular sentence, at least for
a particular class of defendants, is “cruel and unusual”
is an inherently substantive determination.
Moreover, by insisting upon a discretionary
sentencing scheme for juveniles convicted of homicide,
this Court required states to expand the range of
sentencing options for these juvenile offenders. This
Court also articulated specific factors that a sentencer
must consider, at a minimum, before imposing a
discretionary life without parole sentence. These two
components of the Court’s decision further establish
the substantive nature of the ruling. Finally,
assuming arguendo the rule is procedural, Miller is a
watershed rule of criminal procedure that applies
retroactively as it marks a foundational shift in our
understanding of appropriate, proportionate, and
constitutional sentencing for juvenile homicide
offenders.
Additionally, this Court has jurisdiction to
consider Mr. Montgomery’s claim that he is
incarcerated in violation of the U.S. Constitution. The
Louisiana Supreme Court’s decision to bar
consideration of Mr. Montgomery’s constitutional
claim, by holding that Miller does not apply
retroactively, was based solely on federal law; no
adequate and independent state ground for
proscribing retroactive application of Miller was
asserted. Contrary to the argument of Amicus Against
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Jurisdiction, the fact that Louisiana could have
applied a state law retroactivity analysis, but chose
not to, does not alter the fundamentally federal basis
for the decision below. Furthermore, this Court’s
ruling in Miller establishes a minimum standard for
the state sentencing of juvenile offenders under the
Eighth and Fourteenth Amendments. Accordingly,
although the Louisiana Supreme Court may justify
extending retroactivity of an otherwise nonretroactive decision of this Court as a matter of state
law, it cannot deny retroactivity to claims under
Miller. Miller sets a federal constitutional sentencing
standard below which the state may not go. This Court
therefore has jurisdiction to review the Louisiana
Supreme Court’s decision.
ARGUMENT
I.

MILLER V. ALABAMA APPLIES
RETROACTIVELY TO CASES ON
COLLATERAL REVIEW

This Court’s Eighth and Fourteenth Amendment
jurisprudence with respect to juvenile sentencing has
evolved significantly over the past thirty years. In
1989, this Court held that the death penalty for
juveniles aged 16 and older was constitutionally
permissible. Stanford v. Kentucky, 492 U.S. 361, 380
(1989). Compare Thompson v. Oklahoma, 487 U.S.
815, 838 (1988) (execution of those 15 or younger at
the time of the crime violates the Eighth Amendment).
In 2005, this Court revisited Stanford and ruled that,
because of the distinctive developmental attributes of
youth, the Eighth Amendment barred the execution of
all juveniles younger than 18 at the time of the
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offence. Roper v. Simmons, 543 U.S. 551 (2005). 6 Less
than a decade later, this Court extended Roper to ban
the practice of punishing children with a mandatory
sentence of life without parole. Miller, 132 S. Ct. at
2469. This evolving Eighth Amendment jurisprudence
has been informed by brain science, behavioral
research,
youth’s
distinctive
capacity
for
rehabilitation and the recognition that the
developmental differences between children and
adults have constitutional significance in sentencing.
Mr. Montgomery remains incarcerated based upon
a constitutionally disproportionate sentence that
could not be imposed today. See Miller, 132 S. Ct. at
2475 (finding “the mandatory sentencing schemes
before us violate this principle of proportionality, and
so the Eighth Amendment’s ban on cruel and unusual
punishment”).
The
developmentally
distinct
characteristics of youth and their relevance to
sentencing were not incorporated into Eighth
Amendment jurisprudence when Mr. Montgomery’s
direct appeal rights were exhausted in 1970. See State
v. Montgomery, 242 So. 2d 818 (1970). But he is not
more morally culpable merely because his case
became final prior to Miller, and he does not deserve
to die in prison without consideration of the unique
attributes of youth prior to sentencing simply because
he was convicted more than fifty years ago.
6 This Court has also recognized the constitutional significance
of youth outside the context of sentencing. See, e.g., J.D.B. v.
North Carolina, 131 S. Ct. 2394 (2011) (holding that age must be
considered in determining whether a child is in police custody for
the purposes of the custody analysis required by Miranda v.
Arizona, 384 U.S. 436 (1966)).
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This Court’s precedent requires that Miller be
applied retroactively. Relief from unconstitutional
confinement should not turn on a particular date on
the calendar. This principle of justice is especially
compelling with regard to the Eighth Amendment’s
ban on cruel and unusual punishments. As Justice
Harlan wrote: “[t]here is little societal interest in
permitting the criminal process to rest at a point
where it ought properly never to repose.” Mackey v.
United States, 401 U.S. 667, 693 (1971) (Harlan, J.,
concurring). This Court’s decisions interpreting the
Eighth Amendment mark our nation’s progress as a
civilized society. See Trop v. Dulles, 356 U.S. 86
(1958). Once the Court sets down a new substantive
marker of that progress, the lingering effects of
previous denials of the constitutional right should be
rectified. To deny retroactive application of Miller
would compromise the ability of this Court to fulfill
these core jurisprudential principles and to speak as
the premier voice of constitutional interpretation.
A. Miller Announced A New Rule That
Applies Retroactively Pursuant To
Teague v. Lane
The current test for determining when a new rule
of federal constitutional law will be applied to cases on
collateral review of state convictions was set forth in
Teague v. Lane, 489 U.S. 288 (1989) (plurality
opinion). This Court held that while new rules should
always be applied retroactively to cases on direct
review, new rules set forth by this Court would only
apply retroactively to cases on collateral review in
certain circumstances. Teague, 489 U.S. at 307, 311.
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This Court recognized two circumstances when
retroactive application of a new constitutional rule is
required: when the new rule is (a) a substantive rule;
or (b) a “watershed” rule of criminal procedure. See
Schriro v. Summerlin, 542 U.S. 348, 351-52 (2004).
Substantive rules include:
decisions that narrow the scope of a
criminal statute by interpreting its
terms, see Bousley v. United States, 523
U.S. 614, 620-21 (1998), as well as
constitutional determinations that place
particular conduct or persons covered by
the statute beyond the state’s power to
punish, see Saffle v. Parks, 494 U.S. 484,
494-95 (1990); Teague v. Lane, 489 U.S.
288, 311 (1989) (plurality opinion). Such
rules apply retroactively because they
“necessarily carry a significant risk that
a defendant stands convicted of ‘an act
that the law does not make criminal’” or
faces a punishment that the law cannot
impose upon him. Bousley, supra, at 620
(quoting Davis v. United States, 417 U.S.
333, 346 (1974)).
Summerlin, 542 U.S. at 351-52. Substantive rules are
those that “deprive[] the State of the power to impose
a certain penalty” as well as those that deprive the
state of the “power to punish at all.” Penry v. Lynaugh,
492 U.S. 302, 330 (1989), overturned in part by Atkins
v. Virginia, 536 U.S. 304 (2002).
New procedural rules, conversely, generally do not
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apply retroactively because they “merely raise the
possibility that someone convicted with use of the
invalidated procedure might have been acquitted
otherwise.” Summerlin, 542 U.S. 345 at 352. However,
this Court has made an “exception . . . for ‘watershed
rules of criminal procedure’ implicating the
fundamental fairness and accuracy of the criminal
proceeding.” Saffle v. Parks, 494 U.S. 484, 495 (1990)
(quoting Teague, 489 U.S. at 311). “[I]mplicit in the
retroactivity approach [adopted in Teague], is the
principle that habeas corpus cannot be used as a
vehicle to create new constitutional rules of criminal
procedure unless those rules [would apply]
retroactively to all defendants on collateral review….”
Teague, 489 U.S. at 316. 7
Because Miller announced a new substantive rule
or, in the alternative, a “watershed” procedural rule,
the constitutional prohibition on mandatory life
without parole sentences for juveniles must apply
retroactively.
This Court’s decision in Miller provided immediate relief to two
juveniles, Evan Miller, petitioner in Miller, and Kuntrell
Jackson, the petitioner in Miller’s companion case, Jackson v.
Hobbs, whose case was on collateral review. Miller, 132 S. Ct. at
2461. Because the new rule announced in Miller was applied to
Mr. Jackson on collateral review, Mr. Montgomery should
likewise benefit from this Court’s ruling in Miller. See Teague,
489 U.S. at 300 (finding that that “once a new rule is applied to
the defendant in the case announcing the rule, evenhanded
justice requires that it be applied retroactively to all who are
similarly situated”). See also Tyler v. Cain, 533 U.S. 656, 668
(2001) (O’Connor, J., concurring) (explaining that the Supreme
Court need not expressly hold new rule to be retroactive, but
retroactivity may be “logically dictate[d]” by the Court’s
holdings).
7
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1.

Miller Is Retroactive Because It
Announces A New Substantive
Rule Which Alters The Range Of
Available Sentencing Options

This Court has held that “[n]ew substantive rules
generally apply retroactively.” Summerlin, 542 U.S. at
351. A new rule8 is “substantive” if it “alters the range
of conduct or the class of persons that the law
punishes.” Id. at 353. Moreover, a rule is substantive
if it “‘prohibit[s] a certain category of punishment for
a class of defendants because of their status or
offense.’” Saffle, 494 U.S. at 494 (quoting Penry, 492
U.S. at 329). While procedural rules merely alter the
methods of choosing between extant sentencing
options, substantive rules change the underlying
sentencing options or outcomes. Miller applies
retroactively because it prohibits a “category of
punishment” (mandatory life without parole) for a
“class of defendants” (juveniles), thus mandating a
change in the statutory sentencing options available
ab initio before any sentencing procedural rules come
into play. See id.
Mandatory life without parole sentences are
substantively distinct and harsher than a
discretionary life without parole sentence. The former
gives the sentencer and the defendant only one choice
regardless of the circumstances of the offense or
unique characteristics of the defendant. Because of
8 There is no dispute that the rule announced in Miller is a new
rule. See Respondent’s Brief in Opposition to Petition for
Certiorari, at 10.
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this, a mandatory sentence of life without possibility
of parole is more likely to be disproportionate and in
error. A discretionary sentencing scheme, however,
provides for consideration of factors that enable the
sentencer to impose a sentence that is proportionate
to the circumstances of the crime and the
characteristics of the offender.
This Court has stated that “[m]andatory minimum
sentences increase the penalty for a crime,” and found
it “impossible to dissociate the floor of a sentencing
range from the penalty affixed to the crime.” Alleyne
v. United States, 133 S. Ct. 2151, 2155, 2160 (2013).
As this Court explained, “[e]levating the low-end of a
sentencing range heightens the loss of liberty
associated with the crime.” Id. at 2161. Accordingly, a
mandatory life without parole sentence for a juvenile
– which plainly elevates the low end of the sentencing
range to the absolute maximum allowed under the
Constitution – is substantively different from nonmandatory options; it is harsher, more aggravated,
and imposes a heightened loss of liberty. Miller
requires that juveniles be afforded an expanded range
of sentencing options by prohibiting mandatory life
without parole punishments.
In striking mandatory life sentences without
parole, Miller invalidated state sentencing statutes,
including Louisiana’s, which provided for only this
single
punishment
upon
conviction.
The
constitutional ban on such mandatory sentences for
juveniles requires states, post-Miller, to afford
alternative punishment options to sentencers. Unlike
procedural rules, which “regulate only the manner of
determining the defendant’s culpability”, Summerlin,

23

542 U.S. at 353, Miller imposes a fundamental,
substantive change in the sentencing range for
juveniles. 9 Therefore, like Roper and Graham v.
Florida, 560 U.S. 48 (2010), which likewise expanded
or altered the sentencing range for juveniles and have
been held retroactive, Miller should be applied
State legislative responses to Miller demonstrate the expansion
of sentencing options once mandatory life without parole is
eliminated. Because of Miller, the Louisiana Legislature
amended sentencing laws for juveniles convicted of both first and
second degree murder. Louisiana now allows juveniles sentenced
to life with the opportunity for parole to first apply for parole
after serving 35 years of their sentence. La. Stat. Ann. §
15:574.4(E) (2015). Mr. Montgomery has served nearly 52 years
in prison. Moreover, a Louisiana district court must now conduct
an individualized sentencing hearing before imposing this
sentence. La. Code Crim. Proc. Ann. art. 878.1 (2013). The court
must consider mitigation evidence relevant to the charged
offense or the defendant’s character, including, but not limited
to, facts and circumstances of the crime, his level of family
support, social history and other factors the court may deem
relevant. Id. Under the act, “sentences imposed without parole
eligibility should normally be reserved for the worst offenders
and the worst cases.” Id.
Louisiana is not the only state whose legislature enacted
substantive changes because of Miller. In addition to states like
Louisiana that have narrowed the parameters for juvenile life
without parole eligibility, at least nine states have passed
legislation that completely eliminates juvenile life without parole
since Miller. See, e.g., 2015 Conn. Acts 15-84 (Reg. Sess.); Del.
Code Ann. tit. 11, § 4204A(d)(1) (2013); Haw. Rev. Stat. § 706656 (2014); Mass Gen. Laws Ann. ch. 279, § 24 (2014); Nev. Rev.
Stat. Ann. § 176.025 (2015); Tex. Penal Code Ann. § 12.31 (2013);
Vt. Stat. Ann. tit. 13, § 7045 (2015); W. Va. Code Ann. § 61-11-23
(2014); Wyo. Stat. Ann. § 6-2-101(b) (2013) (providing mechanism
for juveniles serving life without opportunity for parole and other
lengthy sentences to seek resentencing); Wyoming v. Mares, 335
P.3d 487 (2014) (holding that Wyoming statute applies
retroactively).
9
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retroactively. See Section I.A.4., infra.
2.

Miller Is Retroactive Pursuant To
Teague Because It Establishes A
Substantive Right To
Individualized Sentencing For
Juveniles Facing Life Without
Parole

In addition to requiring an expansion of the range
of sentencing options, Miller also established a new
rule requiring individualized sentencing for juvenile
homicide offenders facing life without parole. See
Miller, 132 S. Ct. at 2466 n.6 (“Graham established
one rule (a flat ban) for nonhomicide offenses, while
we set out a different one (individualized sentencing)
for homicide offenses.”).
This
Court’s
jurisprudence
requiring
individualized sentencing in capital cases is
instructive to the Miller retroactivity analysis. For
example, in Woodson v. North Carolina, 428 U.S. 280
(1976) (plurality opinion), Roberts v. Louisiana, 428
U.S. 325 (1976) (plurality opinion), and Sumner v.
Shuman, 483 U.S. 66 (1987), this Court held that a
mandatory death penalty was a violation of the Eighth
Amendment because it did not permit the sentencer to
weigh appropriate factors in determining the proper
sentence. “The mandatory death penalty statute in
Woodson was held invalid because it permitted no
consideration of ‘relevant facets of the character and
record of the individual offender or the circumstances
of the particular offense.’” Lockett v. Ohio, 438 U.S.
586, 604 (1978) (plurality opinion) (quoting Woodson,
428 U.S. at 304). This Court stated that “the
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fundamental respect for humanity underlying the
Eighth Amendment . . . requires consideration of the
character and record of the individual offender and
the circumstances of the particular offense as a
constitutionally indispensable part of the process of
inflicting the penalty of death.” Woodson, 428 U.S. at
304 (emphasis added) (internal citation omitted). See
also Lockett, 438 U.S. at 605, 608 (1978) (“[W]e cannot
avoid the conclusion that an individualized decision is
essential in capital cases. . . . To meet constitutional
requirements, a death penalty statute must not
preclude consideration of relevant mitigating
factors.”) (emphasis added). See also Eddings v.
Oklahoma, 455 U.S. 104, 117 (1982) (requiring state
courts to consider all mitigating evidence before
imposing the death penalty; the Court specifically
found that “just as the chronological age of a minor is
itself a relevant mitigating factor of great weight, so
must the background and mental and emotional
development of a youthful defendant be duly
considered in sentencing”).
Critically, Lockett differentiates between the
substantive right to individualized sentencing that is
required under the Eighth Amendment and the
specific procedures states adopt in implementing such
individualized sentencing schemes:
There is no perfect procedure for deciding
in which cases governmental authority
should be used to impose death. But a
statute that prevents the sentencer in all
capital cases from giving independent
mitigating weight to aspects of the
defendant’s character and record and to
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circumstances of the offense . . . creates
the risk that the death penalty will be
imposed in spite of factors which may call
for a less severe penalty.
Lockett, 438 U.S. at 605 (emphasis added). The right
to individualized sentencing is therefore a
constitutionally mandated prerequisite to the
imposition of the death penalty, even though states’
actual sentencing procedures may vary.
The reasoning of these capital cases applies to
mandatory juvenile life without parole sentences.
Miller found:
By removing youth from the balance – by
subjecting a juvenile to the same lifewithout-parole sentence applicable to an
adult – these laws prohibit a sentencing
authority from assessing whether the
law’s harshest term of imprisonment
proportionately punishes a juvenile
offender.
132 S. Ct. at 2466. Since Miller holds that life without
parole sentences for juveniles are “akin to the death
penalty,” 132 S. Ct. at 2466, Miller’s new requirement
of individualized sentencing for youth facing life
without parole is, as in the death penalty cases,
“constitutionally indispensable” and “essential.” See
Woodson, 428 U.S. at 304; Lockett, 438 U.S. at 605.
Like a mandatory sentence of death, a mandatory
juvenile life without parole sentencing scheme
“creates the risk that [the sentence] will be imposed in
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spite of factors which may call for a less severe
penalty.” Lockett, 438 U.S. at 605. See Summerlin, 542
U.S. at 352 (new substantive “rules apply
retroactively because they ‘necessarily carry a
significant risk that a defendant’ . . . faces a
punishment that the law cannot impose upon him.”
(quoting Bousley v. United States, 523 U.S. 614, 620
(1998))).
3.

Miller Is Substantive Pursuant
To Teague Because It Requires
The Sentencer To Consider
Specific Factors Before
Sentencing Juveniles To Life
Without Parole

To ensure that the sentencing of juveniles is
constitutionally appropriate, Miller identified a
cluster of factors relevant to the youth’s diminished
culpability and heightened capacity for rehabilitation
that, at a minimum, must be considered by the
sentencer. 132 S. Ct. at 2468-69. These relevant
factors include: (1) the juvenile’s “chronological age”
and related “immaturity, impetuosity, and failure to
appreciate risks and consequences;” (2) the juvenile’s
“family and home environment that surrounds him;”
(3) “the circumstances of the homicide offense,
including the extent of his participation in the conduct
and the way familial and peer pressures may have
affected him;” (4) the “incompetencies associated with
youth” in dealing with law enforcement and a criminal
justice system designed for adults; and (5) “the
possibility of rehabilitation.” Id. Miller therefore
requires the sentencer to make a substantive,
individualized assessment of the juvenile’s moral
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culpability prior to imposing life without parole. Id.
This Court’s requirement that sentencers consider
a range of factors before imposing a sentence of life
without parole on a juvenile further establishes that
the Miller rule is substantive. This Court’s ruling in
Summerlin, denying retroactive effect to Ring v.
Arizona, 536 U.S. 584 (2002), is instructive. Ring held
that the Sixth Amendment requires that a jury find
the statutory prerequisite aggravating factors
necessary to the imposition of the death penalty.
Summerlin distinguished between procedural rules,
where this Court determines the manner in which
previously established factors must be considered
before a particular sentence can be imposed, and
substantive rules, where this Court establishes that
certain factors are required before imposition of a
particular sentence:
[The United States Supreme] Court’s
holding that, because Arizona has made
a certain fact essential to the death
penalty, that fact must be found by a
jury, is not the same as [the U.S.
Supreme] Court’s making a certain fact
essential to the death penalty. The
former was a procedural holding; the
latter would be substantive.
542 U.S. at 354 (emphasis added). Because Miller
requires the sentencer “to take into account how
children are different, and how those differences
counsel against irrevocably sentencing them to a
lifetime in prison,” Miller, 132 S. Ct. at 2469, this
Court has made consideration of certain factors
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“essential” to imposing life without parole on
juveniles; in the absence of establishing these factors,
a sentence of life without parole cannot be imposed
and an alternative sentence must be available.
Following the reasoning in Summerlin, Miller created
a new substantive rule.
Moreover, Miller made clear that the rule
announced was not a mere procedural checklist, but a
substantive shift in what constitutes permissible
juvenile sentencing under the Constitution. This
Court found:
[G]iven all we have said in Roper,
Graham, and this decision about
children’s diminished culpability and
heightened capacity for change, we think
appropriate occasions for sentencing
juveniles to this harshest possible penalty
will be uncommon. . . . Although we do
not foreclose a sentencer’s ability to
make that judgment in homicide cases,
we require it to take into account how
children are different, and how those
differences counsel against irrevocably
sentencing them to a lifetime in prison.
132 S. Ct. at 2469 (emphasis added). This Court’s
finding that appropriate occasions for juvenile life
without parole sentences will be “uncommon,”
combined with its requirement that the sentencer
consider the child’s developmental attributes before
imposing a sentence of life without parole,
underscores the substantive nature of the Miller
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rule. 10 Because Miller mandates consideration of
specific individual factors and an expansion of the
range of sentencing options for juveniles convicted of
homicide, it must apply retroactively.
4.

Miller Is Based Upon Precedents
Which Have Been Applied
Retroactively

Miller’s prohibition on sentencing juveniles to
mandatory life without parole is drawn from two
strands of this Court’s precedent, both of which have
been applied retroactively to defendants on collateral
Indeed, post-Miller, not only are mandatory juvenile life
without parole statutes invalid, even discretionary juvenile life
without parole sentences are constitutionally suspect if the
sentencer failed to fully consider relevant aspects of the
defendant’s youth. See, e.g., State v. Long, 8 N.E.3d 890, 898-99
(Ohio 2014) (granting resentencing in a discretionary juvenile
life without parole sentence, noting “[a]lthough Miller does not
require that specific findings be made on the record, it does
mandate that a trial court consider as mitigating the offender’s
youth and its attendant characteristics before imposing a
sentence of life without parole.”); Aiken v. Byars, 765 S.E.2d 572,
577 (S.C. 2014) (applying Miller retroactively to discretionary
juvenile life without parole sentences, noting “whether their
sentence is mandatory or permissible, any juvenile offender who
receives a sentence of life without the possibility of parole is
entitled to the same constitutional protections afforded by the
Eighth Amendment’s guarantee against cruel and unusual
punishment”), cert. denied, 135 S. Ct. 2379 (2015); State v. Riley,
110 A.3d 1205, 1213 (Conn. 2015) (holding “that the dictates set
forth in Miller may be violated even when the sentencing
authority has discretion to impose a lesser sentence than life
without parole if it fails to give due weight to evidence that Miller
deemed constitutionally significant before determining that such
a severe punishment is appropriate.”), appeal docketed, No. 141472 (U.S. June 16, 2015).
10

31

review. The first strand consists of cases establishing
“categorical bans on sentencing practices based on
mismatches between the culpability of a class of
offenders and the severity of a penalty.” Miller, 132 S.
Ct. at 2463. Roper and Graham, which banned the
juvenile death penalty and life without parole
sentences for juveniles convicted of non-homicide
offenses, respectively, based on the reduced
culpability of juveniles, are included in this set of
cases. See also Atkins, 536 U.S. at 304 (prohibiting
execution of mentally retarded defendant). These
cases have been applied retroactively. 11
The second strand includes cases “prohibit[ing]
mandatory imposition of capital punishment,
requiring that sentencing authorities consider the
characteristics of a defendant and the details of his
offense before sentencing him to death.” 132 S. Ct. at
2463. See also Woodson, 428 U.S. at 280 (banning
mandatory death sentences in most circumstances);
Lockett, 438 U.S. at 586 (holding that sentencer must
be permitted to consider mitigating circumstances
before imposing the death penalty); Eddings, 455 U.S.
at 117 (requiring state courts to consider all
mitigating evidence before imposing the death
penalty). The holdings requiring individualized
11 See, e.g., Horn v. Quarterman, 508 F.3d 306, 307–08 (5th Cir.
2007) (noting retroactive application of Roper); LeCroy v. Sec’y,
Florida Dep’t of Corr., 421 F.3d 1237, 1239–40 (11th Cir. 2005)
(same); and In re Moss, 703 F.3d 1301, 1302 (11th Cir. 2013)
(holding Graham applies retroactively to cases on collateral
review); In re Sparks, 657 F.3d 258, 262 (5th Cir. 2011) (holding
Graham was made retroactive on collateral review); Hooks v.
Workman, 689 F.3d 1148 (10th Cir. 2012) (Atkins); Black v. Bell,
664 F.3d 81 (6th Cir. 2011) (Atkins).
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sentencing in capital cases were also applied
retroactively. 12
In knitting these strands together, this Court
noted that just as “death is different, children are
different too.” Miller, 132 S. Ct. at 2470 (internal
quotation marks omitted). Because Miller is premised
on these two doctrinal strands – in both categorically
banning mandatory sentences of life without parole
for
juveniles
and
requiring
individualized
consideration before discretionary imposition of life
without parole on juveniles – Miller should also be
applied
retroactively.
As
Justice
O’Connor
summarized in Tyler v. Cain,
[I]f we hold in Case One that a particular
type of rule applies retroactively to cases
on collateral review and hold in Case
Two that a given rule is of that particular
type, then it necessarily follows that the
given rule applies retroactively to cases
on collateral review.

See, e.g., Songer v. Wainwright, 769 F.2d 1488, 1489 (11th Cir.
1985) (en banc) (per curiam) (applying Lockett retroactively);
Dutton v. Brown, 812 F. 2d 593, 599 n.7 (10th Cir. 1987) (same);
Harvard v. State, 486 So. 2d 537, 538-39 (Fla. 1986) (same), cert.
denied, 479 U.S. 863 (1986); Riley v. Wainwright, 517 So. 2d 656,
657 (Fla. 1987) (“Lockett clearly is retroactive.”); Shuman v.
Wolff, 571 F. Supp. 213, 216 (D. Nev. 1983) (Eddings applied
retroactively), aff’d, 791 F.2d 788 (9th Cir. 1986), aff’d sub nom.
Sumner v. Shuman, 483 U.S. 66 (1987); Thigpen v. Thigpen, 926
F. 2d 1003, 1005 (11th Cir. 1991) (applying Shuman
retroactively). The rationale for holding these cases retroactive is
similarly applicable here.
12

33

Tyler v. Cain, 533 U.S. 656, 668–69 (2001) (O’Connor,
J., concurring).
B. Alternatively, Miller Is A
“Watershed Rule” Under Teague
Assuming arguendo the rule announced in Miller
is deemed procedural, Miller must still be applied
retroactively as it would satisfy Teague’s second
exception, which includes “watershed rules of
criminal procedure” and “those new procedures
without which the likelihood of an accurate
conviction is seriously diminished.” Teague, 489 U.S.
at 313. To be “watershed[,]” a rule must first “be
necessary to prevent an impermissibly large risk” of
inaccuracy in a criminal proceeding, and second,
“alter our understanding of the bedrock procedural
elements essential to the fairness of a proceeding.”
Whorton v. Bockting, 549 U.S. 406, 418 (2007)
(internal citations omitted). 13
Miller satisfies both requirements. First,
mandatory life without parole sentences cause an
“impermissibly large risk” of inaccurately imposing
the harshest sentence available for juveniles.
13 The Tate dissent also found that “the Miller decision
established a ‘watershed’ rule of criminal procedure.” Tate, 130
So. 3d at 847 (Johnson, C.J., dissenting). The Tate dissent noted
that “[t]he Miller Court’s holding makes clear that these
considerations [of youth] are so paramount that, if not made, and
a sentence of life imprisonment is mandatorily imposed, the state
violates the individual’s Eighth Amendment right to be free from
cruel and unusual punishment. In my view, this rule speaks to
the profound alteration in our understanding of fairness in the
sentencing of juvenile offenders.” Id.
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Whorton, 549 U.S. at 418. 14 This Court held that
sentencing juveniles to “that harshest prison
sentence” without guaranteeing consideration of
their “youth (and all that accompanies it) . . . poses
too great a risk of disproportionate punishment.”
Miller, 132 S. Ct. at 2469. The automatic imposition
of this sentence with no opportunity for
individualized
determinations
precludes
consideration of the unique characteristics of youth –
and of each individual youth – which make them
“constitutionally different” from adults. Miller, 132
S. Ct. at 2464. This Court’s finding that “appropriate
occasions for sentencing juveniles to this harshest
possible penalty will be uncommon” means that
many defendants currently serving such sentences
were likely sentenced inaccurately. Id. at 2469. Mr.
Montgomery was sentenced well before the emergent
research on adolescent development came to inform
this Court’s rulings in Roper, Graham and Miller. Of
course, even if the research had been available, the
mandatory nature of the then-sentencing statute
would have prevented the introduction of any of that
research in his individual case. If Miller is not applied
retroactively, Mr. Montgomery will never have an
opportunity to present essential, constitutionally
relevant evidence deemed a prerequisite by this
Court to an accurate sentencing determination.

14 The Supreme Court has recognized that sentencing is a critical
component of the trial process, and thus directly affects the
accuracy of criminal trials. See, e.g., Witherspoon v. Illinois, 391
U.S. 510, 523 n.22 (1968) (retroactively applying a decision on a
jury selection process that related to sentencing because it
“necessarily undermined ‘the very integrity of the . . . process’
that decided the [defendant’s] fate.”) (internal citation omitted).
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Second, by requiring that, at a minimum, specific
factors be considered before a court can impose a life
without parole sentence on a juvenile, Miller changes
the bedrock procedural elements necessary to assure
the constitutional fairness of such a proceeding. See
Id. at 2469 (requiring sentencing judges “to take into
account how children are different, and how those
differences counsel against irrevocably sentencing
them to a lifetime in prison.”). Miller has “effected a
profound and sweeping change,” see Whorton, 549 U.S.
at 421 (internal quotation marks omitted), by
simultaneously striking down sentencing schemes for
children in twenty-nine jurisdictions. See Miller, 132
S. Ct. at 2471. In comparison, the quintessential
“watershed” right to counsel announced in Gideon
changed the law in only fifteen states. Brief for the
State Government Amici Curiae, at p. 2, Gideon v.
Cochran, 372 U.S. 335 (1963).
Justice Harlan noted in Mackey that “time and
growth in social capacity, as well as judicial
perceptions of what we can rightly demand of the
adjudicatory process, will properly alter our
understanding of the bedrock procedural elements
that must be found to vitiate the fairness of a
particular conviction.” Mackey, 401 U.S. at 693
(Harlan, J., concurring). Roper, Graham and now
Miller illustrate the accuracy of Justice Harlan’s
prediction: changes in our understanding of youth
have changed the “bedrock” of juvenile criminal
process, leading to a “profound and sweeping”
reshaping of the sentencing of juvenile offenders.
Miller constitutes a watershed rule.
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II.

THE INTEREST IN ENSURING THAT
NO JUVENILE IS INCARCERATED
PURSUANT TO AN
UNCONSTITUTIONAL MANDATORY
LIFE WITHOUT PAROLE SENTENCE
OUTWEIGHS A STATE’S INTEREST
IN FINALITY

By setting narrow limits on the retroactive
application of a new constitutional rule, this Court in
Teague gave full weight to considerations of finality.
Teague, 489 U.S. at 309. However, finality and repose
cannot block the application of new constitutional
commands in all cases. In Teague, this Court
understood that determinations of retroactivity
involve balancing the justice concerns of newly
announced constitutional rulings with finality
concerns and resolving the “tension between justice
and efficiency.” Wainwright v. Sykes, 433 U.S. 72, 11516 (1977). In some circumstances, like those reflected
in the Teague exceptions, the “principles of finality
and comity ‘must yield to the imperative of correcting
a fundamentally unjust incarceration.’” Sawyer v.
Whitley, 505 U.S. 333, 351 (1992) (quoting Engle v.
Isaac, 456 U.S. 107, 135 (1982)). Because of the strong
concern for justice reflected in this Court’s rejection of
mandatory life without parole for juveniles, and the
weakened concern for efficiency in a sentencing
context, finality should not pose a barrier to
retroactive application of Miller.
In Mackey, Justice Harlan expressed the concern
that, a challenge to a prior conviction years or decades
later may require courts to “relitigate facts buried in
the remote past through presentation of witnesses
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whose memories of the relevant events often have
dimmed,” resulting in subsequent verdicts no more
accurate than the first. Mackey, 401 U.S. at 691
(Harlan, J., concurring). See also Douglas A. Berman,
Re-Balancing Fitness, Fairness, and Finality for
Sentences, 4 Wake Forest J.L. & Pol’y 151, 167, 170
(2014) [hereinafter Berman, Finality] (noting the “fear
that any new review or reconsideration of backwardlooking factual determinations of guilt made during a
trial will be costly and inefficient, will be less accurate,
and will raise questions about the accuracy and
efficacy of criminal trials generally.”).
However, when a sentence, rather than an
underlying conviction, is the subject of a new rule
sought to be applied retroactively, the concern for
finality should be accorded less weight. See
Carrington v. United States, 503 F.3d 888, 901 (9th
Cir. 2007) (Pregerson, J., concurring in part and
dissenting in part) (“The interest in repose is lessened
all the more because we deal not with finality of a
conviction, but rather the finality of a sentence. There
is no suggestion that [the defendants] be set free or
that the government be forced to retry these cases.
The district court asks only for an opportunity to resentence in accordance with the Constitution.”). A
sentencing hearing, particularly for a juvenile, is more
“forward-looking,” and includes consideration of the
defendant’s characteristics and the possibility of
rehabilitation. The sentencing decision is not a binary
finding of guilt or innocence, but “what to do with the
convicted criminal in light of his, the victim[’s], and
society’s needs.” Berman, Finality at 169. Further,
finality-related concerns about accuracy are served in
the immediate context of mandatory life without
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parole sentences, where there was never an
opportunity for the judge (or jury) to impose the
ultimate juvenile sentence based on the particular
facts and circumstances of the case and the offender;
applying Miller retroactively will actually increase the
accuracy and proportionality of juvenile sentences. 15
III.

THIS COURT HAS JURISDICTION TO
DECIDE THE CLAIMS AND ISSUES
IN THIS CASE

This Court has asked the parties, as well as Courtappointed Amicus Counsel [hereinafter “Amicus
Against Jurisdiction”], to address whether the Court
has jurisdiction to consider the case before it. The
analysis of Supreme Court jurisdiction is
straightforward. First, does the claim meet the
statutory requirements for jurisdiction? If yes, then
second, was the case decided below on an independent
and adequate state ground? In Mr. Montgomery’s
case, there can be no dispute that his claim meets this
Court’s jurisdictional requirements. That leaves only
the second question – whether there are independent
and adequate state grounds for the decision below.
15 Implicit in this Court’s holding in Miller is the determination
that mandatory life without parole sentences for juveniles were
likely improper and disproportionate. As Graham and Miller
found that life without parole for juveniles is “akin to the death
penalty,” Miller, 132 S. Ct. at 2466, this Court’s emphasis on the
importance of accuracy in capital cases should similarly apply in
this matter. See California v. Ramos, 463 U.S. 992, 998-99 (1983)
(the Constitution requires “a correspondingly greater degree of
scrutiny of the capital sentencing determination”); Gilmore v.
Taylor, 508 U.S. 333, 342 (1993) (“the Eighth Amendment
requires a greater degree of accuracy . . . than would be true in a
noncapital case”).
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The underlying claim in this case is that Louisiana
is unconstitutionally incarcerating Mr. Montgomery
in violation of the Eighth and Fourteenth
Amendments to the United States Constitution. That
constitutional claim is based on Miller where this
Court held:
[A] judge or jury must have the
opportunity to consider mitigating
circumstances before imposing the
harshest possible penalty for juveniles.
By requiring that all children convicted
of homicide receive lifetime incarceration
without possibility of parole, regardless
of
their
age
and
age-related
characteristics and the nature of their
crimes, the mandatory sentencing
schemes before us violate this principle
of proportionality, and so the Eighth
Amendment’s ban on cruel and unusual
punishment.
132 S. Ct. at 2475.
Mr. Montgomery was sentenced to life without the
possibility of parole under a sentencing structure that
is now unconstitutional in light of Miller. All
necessary procedural requirements to create
jurisdiction before this Court have been met.
However, Louisiana imposed a bar to the
consideration of this claim by asserting that this
Court’s modern retroactivity jurisprudence, as set
forth in Teague v. Lane, 489 U.S. 288 (1989) bars
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consideration of the underlying constitutional claim. 16
The bar imposed by Louisiana, however, is not
Ironically, the history of this Court’s modern retroactivity
jurisprudence overlaps with the history of Mr. Montgomery’s
case. When Mr. Montgomery’s case was first working its way
through the courts nearly five decades ago, federal law was
evolving rapidly regarding the rights of criminal defendants in
state proceedings. This Court was announcing new substantive
rules of criminal procedure to apply in both federal and state
criminal trials. This extension of federal constitutional rights to
state court defendants was a byproduct of this Court’s
incorporation doctrine, whereby the majority of the first eight
amendments to the Constitution were made applicable to the
states through the due process clause of the Fourteenth
Amendment.
At the time of Mr. Montgomery’s trial, this process of
incorporation was in full swing. In 1961, two years before Mr.
Montgomery was arrested and charged with murder, this Court
first applied the Fourth Amendment exclusionary rule to the
states through the Fourteenth Amendment’s due process clause.
Mapp v. Ohio, 367 U.S. 643 (1961). In 1962, one year before the
underlying offense occurred, this Court for the first time allowed
a state inmate to raise a claim of cruel and unusual punishment
under the Eighth Amendment. Robinson v. California, 370 U.S.
660 (1962). In 1963, the year of Mr. Montgomery’s arrest, this
Court extended the Sixth Amendment right to counsel to state
inmates in Gideon v. Wainwright, 372 U.S. 335 (1963). In 1964,
the year of Mr. Montgomery’s first trial, this Court announced
the incorporation of the Fifth Amendment’s compelled testimony
clause to the states. Malloy v. Hogan, 378 U.S. 1 (1964). Finally,
one year after Mr. Montgomery’s trial, in 1965, this Court
incorporated the Sixth Amendment right to confront adverse
witnesses. Pointer v. Texas, 380 U.S. 400 (1965).
Inevitably, this expansion of the federal constitutional rights of
state criminal defendants and inmates required states to
confront whether and when to apply these rulings to individuals
already convicted and sentenced. In response, this Court
developed the first retroactivity doctrine for the application of
new federal rules in Linkletter v. Walker, 381 U.S. 618 (1965),
which involved the retroactivity vel non of the Fourth
16
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“independent and adequate.” See Klinger v. Missouri,
80 U.S. 257, 263 (1871) (where the record indicates the
state ground for its decision is not independent or
adequate, “it will be presumed that the State court
based its judgment on the law raising the Federal
question, and this court will then take jurisdiction.”).
Amendment exclusionary rule announced in Mapp v. Ohio. The
Court concluded, “we are neither required to apply, nor
prohibited from applying, a decision retrospectively.” Linkletter,
381 at 629. After considering the jurisprudential basis for the
newly required exclusionary rule under the Fourth Amendment,
as well as the impact of retroactive application on state justice
systems, this Court determined that it was “not able to say that
the Mapp rule require[d] retroactive application.” Id. at 640.
While Linkletter provided states with a new analytical
framework for determining when to apply new constitutional
requirements retroactively, states’ participation in the
retroactivity analysis in no way transformed the question of
retroactivity of new constitutional rules from a federal question
to a state decision.
In any event, Linkletter ultimately proved inadequate to address
the myriad retroactivity questions arising from this Court’s
articulation of new rules. See Teague, 489 U.S. at 303 (discussing
dissatisfaction with the Linkletter standards). In Teague, this
Court crafted a new analytic path by which all new constitutional
rules would be applied to all defendants on direct appeal, but
“[u]nless they fall within an exception to the general rule, new
constitutional rules of criminal procedure will not be applicable
to those cases which have become final before the new rules are
announced.” Teague, 489 U.S. at 310 (emphasis added). Teague
unambiguously establishes a federal rule governing the
applicability of federal constitutional rules in state courts. That
state courts themselves may analyze the applicability of new
federal rules under Teague does not make their ruling a statebased determination. Rather it makes such a ruling reviewable
in federal courts, and in particular by this Court, which must
have the final say on the retroactive application of federal
constitutional claims.
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See also, Michigan v. Long, 463 U.S. 1032 (1983)
(holding that federal jurisdiction exists to review state
court decision if that decision is based upon or
intertwined with federal law). Therefore, this Court
has jurisdiction to resolve Mr. Montgomery’s claim of
unconstitutional confinement and all issues collateral
to that underlying constitutional claim.
A. All Necessary Prerequisites To
Creating Jurisdiction In This Court
Have Been Satisfied
From the earliest days of our constitutional
democracy, this Court’s jurisdiction over a case such
as Mr. Montgomery’s has been clear. During the
turbulent period of framing between the Articles of
Confederation and the adoption of our Constitution,
the issue of Supreme Court jurisdiction was vetted,
inter alia, in The Federalist No. 82:
What relation would subsist between the
national and State courts in these
instances of concurrent jurisdiction? I
answer that an appeal would certainly
lie from the latter to the Supreme Court
of the United States. The Constitution in
direct terms gives an appellate
jurisdiction to the Supreme Court in all
the enumerated cases of federal
cognizance in which it is not to have an
original one, without a single expression
to confine its operation to the inferior
federal courts. The objects of appeal, not
the tribunals from which it is to be made,
are alone contemplated. From this
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circumstance, and from the reason of the
thing, it ought to be construed to extend
to the State tribunals. Either this must
be the case or the local courts must be
excluded from a concurrent jurisdiction
in matters of national concern, else the
judiciary authority of the Union may be
eluded at the pleasure of every plaintiff
or prosecutor.
The Federalist No. 82, at 493-94 (Alexander
Hamilton) (Clinton Rossiter ed., 1961)
(emphasis added).
Congress codified this view in its earliest
explication of United States Supreme Court
jurisdiction in the Judiciary Act of 1789. Since that
early enactment, this Court has had jurisdiction to
hear claims from state courts implicating violations of
the Federal Constitution. 1 Stat. 85 (1789). Congress,
in enacting Section 25 of that Act, recognized the
jurisdiction of this Court applied whenever “a final
judgment or decree” of the “highest court of law or
equity of a State” decided “against the validity” of any
federal constitutional, statutory or treaty provision.
Id. 17 That original grant of jurisdiction has survived,
with some minor textual changes, to this day. As set
forth in current 28 U.S.C. § 1257:
17 For the past 150 years, this Court has had explicit jurisdiction
over claims that a prisoner sentenced by a state court was being
held in violation of the Constitution of the United States, and
over 70 years ago that power was extended to collateral
proceedings on habeas review. Felker v. Turpin, 518 U.S. 651,
663-64 (1996) (citing Waley v. Johnston, 316 U.S. 101 (1942) (per
curiam); Brown v. Allen, 344 U.S. 443 (1953)).
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Final judgments or decrees rendered by
the highest court of a State in which a
decision could be had, may be reviewed
by the Supreme Court by writ of
certiorari where . . . any title, right,
privilege, or immunity is specially set up
or claimed under the Constitution or the
treaties or statutes of . . . the United
States.
The power of this Court to consider Mr.
Montgomery’s claim is further supported by the plain
language of 28 U.S.C. § 2241. That statute allows this
Court to grant a writ of habeas corpus when a prisoner
“is in custody in violation of the Constitution or laws
or treaties of the United States.” 28 U.S.C. §
2241(c)(3). And this Court’s jurisdictional power to
consider writs of habeas corpus from prisoners
unconstitutionally
sentenced
in
state
court
proceedings, like Mr. Montgomery, is specifically
granted in 28 U.S.C. § 2254: “The Supreme Court . . .
shall entertain an application for a writ of habeas
corpus in behalf of a person in custody pursuant to the
judgment of a State court only on the ground that he
is in custody in violation of the Constitution or laws or
treaties of the United States.” 28 U.S.C. § 2254(a)
(emphasis added). As discussed above, Mr.
Montgomery’s claim is that the State of Louisiana is
holding him contrary to the dictates of the Eighth and
Fourteenth Amendments, as articulated in Miller.
Neither the Respondent nor the Amicus Against
Jurisdiction dispute the fundamentally federal nature
of that claim.
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In addition to subject matter jurisdiction, all
procedural requirements for this Court’s jurisdiction
over Mr. Montgomery’s claim have likewise been
satisfied. Mr. Montgomery presented his federal
Miller claim to the state courts for adjudication on the
merits. See J.A. 8-24. The state district court that
heard this claim barred the application of Miller to
Mr. Montgomery’s case, citing Teague v. Lane, 489
U.S. 288 (1989) and a federal Fifth Circuit Court of
Appeals case, Craig v. Cain, No. 12-30035, 2013 WL
69128 (5th Cir. Jan. 4, 2013) (per curiam), which
denied retroactive application of Miller under Teague.
See Petition for Writ of Certiorari, App. 1-2. The
Louisiana Supreme Court affirmed the holding of the
District Court and cited State v. Tate, 130 So. 3d 829
(La. 2014) which applied the federal Teague
retroactivity doctrine to Miller claims in Louisiana
and ruled Miller not retroactive. See Montgomery, 141
So. 3d at 264. Mr. Montgomery’s federal constitutional
claim was presented to and considered by the state
courts, including the Louisiana Supreme Court. Mr.
Montgomery’s underlying constitutional claim of
illegal incarceration in violation of the Constitution
was fully exhausted in the Louisiana state courts.
B. The Retroactivity Bar Imposed By
Louisiana Is Not An Adequate And
Independent State Ground
A state may defeat jurisdiction over an otherwise
cognizable claim in this Court by deciding the claim
on an independent and adequate state ground.
However, whether a state court’s reasoning and
holding “are based on a federal right or are merely of
local concern is itself a federal question on which this
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Court . . . has the last say.” Angel v. Bullington, 330
U.S. 183, 189 (1947). In Mr. Montgomery’s case,
Louisiana relied entirely on federal law, providing no
independent and adequate state ground for the
decision.
In State v. Tate, the Louisiana Supreme Court was
unequivocal in articulating the federal basis for its
retroactivity analysis of Miller: “As we stated in State
ex rel. Taylor v. Whitley . . . the standards for
determining retroactivity set forth in Teague v. Lane .
. . apply to ‘all cases on collateral review in state
courts.’ Accordingly our analysis is directed by the
Teague inquiry.” Tate, 130 So. 3d at 834 (citations
omitted). The state court then quoted extensively from
this Court’s ruling in O’Dell v. Netherland, 521 U.S.
151, 156-57 (1997), which had previously determined
that the federal constitutional rule announced in
Simmons v. South Carolina, 512 U.S. 154 (1994), was
not retroactive under the federal retroactivity
analysis. Tate, 130 So. 3d at 834-35. The Tate court’s
lengthy quote included several other cases decided by
this Court. 18 Indeed, Tate relies exclusively on federal
Tate cited: Lambrix v. Singletary, 520 U.S. 518, 527 (1997)
(describing the steps in the Teague analysis regarding finality of
conviction, new rules and exception); Saffle v. Parks, 494 U.S.
484, 488 (1990) (Courts must determine whether at the time of
finality, the constitutional claim was “compelled by existing
precedent”); Penry v. Lynaugh, 492 U.S. 302, 330 (1989)
(describing the first Teague exception when “forbidding criminal
punishment of certain primary conduct [and] rules prohibiting a
certain category of punishment for a class of defendants because
of their status or offense”); Graham v. Collins, 506 U.S. 461, 478
(1993) (regarding the second exception for “watershed rules of
criminal procedure”); and Teague itself. Tate, 130 So.3d at 83435.
18

47

cases in addressing the retroactivity of Miller. Id. at
835-82. 19 Additionally, the Tate court provides “a
summary of the post-Teague decisions in which the
Supreme Court found a new rule would not qualify
under the watershed exception.” Id. at 840 n.3. 20
In sum, Tate cited at least thirty federal cases to
support its Teague analysis and no Louisiana statutes
or rules of court. Further, only two Louisiana cases
were cited by the Tate court in relation to the “Teague
inquiry.” The first, noted above, was State ex rel.
Taylor v. Whitley, 606 So. 2d 1292 (La. 1992), cited for
the proposition that the Louisiana Supreme Court
adopted Teague for its own retroactivity analysis. See
The additional federal cases cited by the Tate court in the body
of the opinion are, in order of appearance: Whorton v. Bockting,
549 U.S. 406 (2007); Shriro v. Summerlin, 542 U.S. 348 (2004);
Ring v. Arizona, 536 U.S. 584 (2002); Craig v. Cain, No. 1230035, 2013 WL 69128 (5th Cir. Jan. 4, 2013); Ware v. King, No.
5:12cv147-DCB-MTP, 2013 WL 4777322 (S.D. Miss. Sept. 5,
2013); In re Morgan, 713 F.3d 1365 (11th Cir. 2013); Bousley v.
United States, 523 U.S. 614 (1998); Espinosa v. Florida, 505 U.S.
1079 (1992); Sawyer v. Smith, 497 U.S. 227 (1990); Caldwell v.
Mississippi, 472 U.S. 320 (1985); Tyler v. Cain, 533 U.S. 656
(2001); Gideon v. Wainwright, 372 U.S. 355 (1963); Abdul-Khabir
v. Quarterman, 550 U.S. 233 (2007), Woodson v. North Carolina,
428 U.S. 280 (1976); Eddings v. Oklahoma, 455 U.S. 104 (1982);
Lockett v. Ohio, 438 U.S. 586 (1978); and Beard v. Banks, 542
U.S. 406 (2004). See Tate, 130 So. 3d at 835-41.
20 In addition to the federal cases cited in the body of the opinion,
the Tate court further relies on the following United States
Supreme Court cases to impose a retroactivity bar in Mr.
Montgomery’s case: Caspari v. Bohlen, 510 U.S. 383 (1994); Gray
v. Netherland, 518 U.S. 152 (1996); Mills v. Maryland, 486 U.S.
367 (1988); Butler v. McKellar, 494 U.S. 407 (1990); Arizona v.
Roberson, 486 U.S. 675 (1988); Gilmore v. Taylor, 508 U.S. 333
(1993); and Goeke v. Branch, 514 U.S. 115 (1995). See Tate, 130
So. 3d at 839 n.3.
19
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Tate, 130 So. 3d at 834. The second Louisiana case
cited was a lower court decision that relied entirely on
a federal court decision regarding the retroactivity of
Miller. See id. at 841 (citing State v. Huntley, 118 So.
3d 95, 103 (La. Ct. App. 2013)) (adopting the holding
of Craig, 2013 WL 69128, at *2, that Miller is not
retroactive under Teague).
Amicus Against Jurisdiction argues that, because
the state had the power, though unexercised, to craft
an independent basis for its decision, the state’s
failure to craft and assert an independent and
adequate ground for a decision is itself an independent
ground. See Brief of Amicus Against Jurisdiction at
10-13. This argument is not supported by the plain
language or reasoning of the Louisiana Supreme
Court’s retroactivity decisions.
In making its argument, Amicus Against
Jurisdiction relies on the Louisiana Supreme Court’s
observation that it could create a state-based bar to
the consideration of Mr. Montgomery’s claim. This
may be possible in certain narrow circumstances, but
is irrelevant here. The Louisiana Supreme Court
chose to adopt Teague standards for retroactivity
wholesale and without any independent doctrinal
development: “We . . . adopt the Teague standards for
all cases on collateral review in our state courts.”
Whitley, 606 So. 2d at 1296. The Louisiana Supreme
Court recognizes it could have fashioned an
independent and adequate state retroactivity
doctrine, but has consistently chosen not to do so.
Amicus Against Jurisdiction compounds this error
by arguing that Michigan v. Long, 463 U.S. 1032
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(1983) does not apply because the state court might
have done something other than what it did. Long
held that jurisdiction in this Court would be allowed
when “a state court decision fairly appears to rest
primarily on federal law or to be interwoven with the
federal law.” Long, 463 U.S. at 1040. But Amicus
Against Jurisdiction contends that because a state
court recognizes that it is not actually bound by, but
rather chooses to be bound by, federal law, that
“choice” converts a wholly federal analysis to an
independent state ground.
The plain meaning of the referenced Louisiana
Supreme Court language undercuts this argument. In
Whitley, the court stated: “We . . . adopt the Teague
standards for all cases on collateral review….” 606 So.
2d at 1296. The Whitley court’s acknowledgement that
it was not bound to follow Teague, coupled with its
overt decision to do just that, was not a statement of
independence, but rather an explanation for its
abandonment of its prior, perhaps independent,
retroactivity jurisprudence based on Linkletter v.
Walker, 381 U.S. 618 (1965). See Whitley, 606 So. 2d
at 1297. The state court, in deciding not to take an
independent path, cited the dissenting opinion in yet
another federal case as the basis for turning away
from an independent state ground of analysis. Id.
(citing Mackey v. United States, 401 U.S. 667, 691
(1971) (Harlan, J., concurring)). Having patently
rejected an independent and adequate analysis, the
Whitley court held: “Accordingly, we now adopt Justice
Harlan’s views on retroactivity, as modified by Teague
and subsequent decisions, for all cases on collateral
review in our state courts.” Id. The recognition of its
inherent power to act independently was only a
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prelude to its adoption of this Court’s reasoning and
precedents without alteration.
Amicus Against Jurisdiction attempts to make this
overt rejection of an independent state-based analysis
into some version of preclusive independent state
grounds. This reasoning obliterates the independent
and adequate grounds jurisprudence of this Court. If
that argument were followed, every state invocation of
federal law, rules, opinions and perhaps the
Constitution itself would become the basis of an
independent state ground where the state might have
the power, though not exercised, to do otherwise. This
“woulda, coulda, shoulda” 21 argument demonstrates
the lack of independence of the state court’s ruling.
The Louisiana court recognized that it had the power
to act independently, but instead created a wholly
dependent basis for denying Mr. Montgomery’s federal
constitutional claim. If the argument of Amicus
Against Jurisdiction were to prevail, the admonition
in The Federalist No. 82 will come to pass: “[T]he
judiciary authority of the Union may be eluded at the
pleasure of every plaintiff or prosecutor” – and every
state court. See The Federalist No. 82 at 494.

21 “All the Woulda-Coulda-Shouldas / Layin’ in the sun, / Talkin’
bout the things / They woulda-coulda-shoulda done... / But those
Woulda-Coulda-Shouldas / All ran away and hid / From one little
did.” Shel Silverstein, The Woulda-Coulda Shouldas, in Falling
Up, at 65 (1996).
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C. This Court’s Retroactivity
Decisions Create A Floor, But Not A
Ceiling, For Application Of Federal
Constitutional Claims
Jurisdiction in this Court is also established
because the retroactivity analysis set forth in Teague
establishes a floor, but not a ceiling, for new
constitutional rules announced by this Court. A
determination by this Court that a new rule need not
be applied retroactively does not “constrain[] the
authority of state courts to give broader effect to new
rules of criminal procedure than is required by that
opinion,” Danforth v. Minnesota, 552 U.S. 264, 266
(2008) (emphasis added). However, states may not
evade application of a new rule once decisions of this
Court establish that it is retroactive. 22 The Teague
standard arises under “this Court’s power to interpret
the federal habeas statute” and “to adjust the scope of
the writ in accordance with equitable and prudential
considerations.” Id. at 278. States are free to go
further than the Court in applying new rules
retroactively because states may provide broader
retroactive relief “by enacting appropriate legislation
or by judicial interpretation of its own Constitution.”
Id. at 288. ‘

22 In direct opposition to this Court’s holding in Danforth, Amicus
Against Jurisdiction argues that, for Mr. Montgomery to prevail,
retroactivity decisions of this Court must be both floor and ceiling
such that states could never deviate from this Court’s
retroactivity decisions, even when this Court decides retroactive
application is not required. Brief of Amicus Against Jurisdiction
at 20-22.
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However, states must still abide by the “‘minimum
federal requirements’” articulated by this Court. Id. at
287 (quoting Harper v. Virginia Dep’t of Taxation, 509
U.S. 86, 102 (1993)); see also McKesson Corp. v. Div. of
Alcoholic Bevs. & Tobacco, Dep’t of Bus. Regul., 496
U.S. 18, 51–52 (1990). This Court has established that
the Supremacy Clause does not allow states to deny
remedies for federal rights “by the invocation of a
contrary approach to retroactivity under state law.”
Harper, 509 U.S. at 100; see also id. at 102 (“State law
may provide relief beyond the demands of federal due
process, but under no circumstances may it confine
petitioners to a lesser remedy.”) (internal citations
omitted); Am. Trucking Ass’n, Inc. v. Smith, 496 U.S.
167, 178–79 (1990) (plurality opinion) (“[F]ederal law
sets certain minimum requirements that states must
meet but may exceed in providing appropriate relief.”).
If a new rule falls under a Teague exception and is
held to apply retroactively, states cannot evade
retroactive application by creating a higher bar to
retroactivity based on state law.
Allowing states to elude Teague’s floor would
violate the “basic due process” rights underlying
Teague. 489 U.S. at 313; see also Mackey, 401 U.S. at
692–93 (Harlan, J., concurring in part and dissenting
in part). This unacceptable loophole would undermine
the authority of the Constitution and allow states to
violate the constitutional rights of their citizens
without redress.
It would also prevent consistent application of
constitutional rights to similarly situated defendants,
leaving the articulation of minimum constitutional
protections dependent on the vagaries of state law. See
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Teague, 489 U.S. at 315 (“[T]he harm caused by the
failure to treat similarly situated defendants alike
cannot be exaggerated: such inequitable treatment
hardly comports with the ideal of administration of
justice with an even hand.”) (internal quotation marks
omitted).
Although defendants in different states may still
be treated differently when a state chooses to go
beyond Teague and provide greater relief, that
additional relief is a state right rather than a federal
right. “With faithfulness to the constitutional union of
the States, [this Court] cannot leave [entirely] to the
States the formulation of the authoritative laws,
rules, and remedies designed to protect people from
infractions by the States of federally guaranteed
rights.” Chapman v. California, 386 U.S. 18, 21
(1967). Because federal law sets a minimum floor for
retroactive application of this Court’s constitutional
decisions, this Court must ensure that a minimum
level of relief is available to all prisoners impacted by
a new rule. 23 In this case, Louisiana cannot assert an
This Court has repeatedly recognized that states are free to
provide more generous protections than federal law requires. See,
e.g., Oregon v. Hass, 420 U.S. 714, 719 (1975) (“a State is free as
a matter of its own law to impose greater restrictions [on] police
activity than those this Court holds to be necessary upon federal
constitutional standards.”); Pruneyard Shopping Ctr. v. Robins,
447 U.S. 74, 81 (1980) (noting that this Court’s precedents do not
“limit the authority of the State to exercise its police power or its
sovereign right to adopt in its own Constitution individual
liberties more expansive than those conferred by the Federal
Constitution.”); Cooper v. California, 386 U.S. 58, 62 (1967) (“Our
holding, of course, does not affect the State’s power to impose
higher standards on searches and seizures than required by the
Federal Constitution if it chooses to do so.”).

23

54

independent state ground to deny retroactive
application of Miller, as that would confine Petitioners
like Mr. Montgomery to a “lesser remedy” than this
Court has mandated.
CONCLUSION
For the foregoing reasons, the judgment below
should be reversed.
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AMERICAN BAR ASSOCIATION
DEATH PENALTY DUE PROCESS REVIEW PROJECT
SECTION OF CIVIL RIGHTS AND SOCIAL JUSTICE
REPORT TO THE HOUSE OF DELEGATES
RESOLUTION
1
2
3
4

RESOLVED, That the American Bar Association, without taking a position supporting or
opposing the death penalty, urges each jurisdiction that imposes capital punishment to
prohibit the imposition of a death sentence on or execution of any individual who was 21
years old or younger at the time of the offense.
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REPORT
Introduction
The American Bar Association (ABA) has long examined the important
issue of the death penalty and has sought to ensure that capital punishment is
applied fairly, accurately, with meaningful due process, and only on the most
deserving individuals. To that end, the ABA has taken positions on a variety of
aspects of the administration of capital punishment, including how the law treats
particularly vulnerable defendants or those with disabilities. In 1983, the ABA
became one of the first organizations to call for an end of using the death penalty
for individuals under the age of 18. 1 In 1997, the ABA called for a suspension of
executions until states and the federal government improved several aspects of
their administration of capital punishment, including removing juveniles from
eligibility. 2
Now, more than 35 years since the ABA first opposed the execution of
juvenile offenders, there is a growing medical consensus that key areas of the
brain relevant to decision-making and judgment continue to develop into the early
twenties. With this has come a corresponding public understanding that our
criminal justice system should also evolve in how it treats late adolescents
(individuals age 18 to 21 years old), ranging from their access to juvenile court
alternatives to eligibility for the death penalty. In light of this evolution of both the
scientific and legal understanding surrounding young criminal defendants and
broader changes to the death penalty landscape, it is now time for the ABA to
revise its dated position and support the exclusion of individuals who were 21
years old or younger at the time of their crime.
The ABA has been – and should continue to be – a leader in supporting
developmentally appropriate and evidence-based solutions for the treatment of
young people in our criminal justice system, including with respect to the
imposition of the death penalty. In 2004, the ABA filed an amicus brief in Roper v.
Simmons, in which the U.S. Supreme Court held that the Eighth Amendment
prohibited the imposition of the death penalty on individuals below the age of 18
at the time of their crime. 3 It also filed an amicus brief in 2012 in Miller v.
Alabama, concerning the constitutionality of mandatory life without parole
sentences for juveniles convicted of homicides. 4 The ABA’s brief in Roper
1

ABA House of Delegates Recommendation 117A, (adopted Aug. 1983),
http://www.americanbar.org/content/dam/aba/migrated/2011_build/death_penalty_moratorium/juv
enile_offenders_death_penalty0883.authcheckdam.pdf.
2 ABA House of Delegates Recommendation 107 (adopted Feb. 1997),
https://www.americanbar.org/content/dam/aba/migrated/2011_build/death_penalty_moratorium/a
ba_policy_consistency97.authcheckdam.pdf.
3 Brief for the ABA as Amicus Curiae Supporting Respondent, Roper v. Simmons, 543 U.S. 551
(2005).
4 Brief for the ABA as Amicus Curiae Supporting Petitioners, Miller v. Alabama, 567 U.S. 460
(2012).
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emphasized our long-standing position that juvenile offenders do not possess the
heightened moral culpability that justifies the death penalty. 5 It also demonstrated
that under the “evolving standards of decency” test that governs the Eighth
Amendment, over 50 percent of death penalty states had already rejected death
as an appropriate punishment for individuals who committed their crimes under
the age of 18. 6 In Miller, the ABA stressed that mandatory life without parole
sentences for juveniles, even in homicide cases, were categorically
unconstitutional because “[m]aturity can lead to that considered reflection which
is the foundation for remorse, renewal and rehabilitation.” 7
Not only has the U.S. Supreme Court held that there is a difference in
levels of criminal culpability between juveniles and adults generally, 8 but the
landscape of the American death penalty has changed since 1983. Fifty-two out
of 53 U.S. jurisdictions now have a life without parole (LWOP) option, either by
statute or practice;9 and the overall national decline in new death sentences
corresponds with an increase in LWOP sentences in the last two decades. 10 In
2016, 31 individuals received death sentences, 11 and only two of those
individuals were under the age of 21 at the time of their crimes. 12 As of the date
of this writing, 23 individuals had been executed in 2017, further reflecting a
national decline in the imposition of capital punishment. 13 The U.S. Supreme
Court has also recognized that the Eighth Amendment’s evolving standards of
decency has made other groups categorically ineligible for the death penalty –
most notably individuals with intellectual disability. 14
5

Brief for the ABA as Amicus Curiae Supporting Respondent at 5-11, Roper v. Simmons, 543
U.S. 551 (2005).
6 Brief for the ABA as Amicus Curiae Supporting Respondent at 18, Roper v. Simmons, 543 U.S.
551 (2005).
7 Brief for the ABA as Amicus Curiae Supporting Petitioners at 12, Miller v. Alabama, 567 U.S.
460 (2012) (citing Graham v. Florida, 560 U.S. 48, 79 (2010)).
8 See, e.g., Miller v. Alabama, 567 U.S. 460, 474 (2012); Graham v. Florida , 560 U.S. 48, 50, 76
(2010); Roper v. Simmons, 543 U.S. 551, 553 (2005).
9 See Life Without Parole, DEATH PENALTY INFORMATION CTR., https://deathpenaltyinfo.org/lifewithout-parole (last visited Sept. 28, 2017).
10 Notes, A Matter of Life and Death: The Effect of Life-Without-Parole Statutes on Capital
Punishment, 119 Harv. L. Rev. 1838, 1845- 47 (2006).
11 Facts about the Death Penalty, DEATH PENALTY INFORMATION CTR.,
https://deathpenaltyinfo.org/documents/FactSheet.pdf (last visited Nov. 7, 2017).
12 Damantae Graham was under the age of 19 at the time of his crime. See Jen Steer, Man
Sentenced to Death in Murder of Kent State Student, FOX 8 (Nov. 15, 2016),
http://fox8.com/2016/11/15/man-sentenced-to-death-in-murder-of-kent-state-student. Justice
Jerrell Knight was under the age of 21 at the time of his crime. See Natalie Wade, Dothan Police
Arrest Teenager in Murder of Dothan Man; Another Suspect Still at Large, AL.COM (Feb. 8, 2012),
http://blog.al.com/montgomery/2012/02/dothan_police_arrest_teenager.html.
13 See Searchable Execution Database, DEATH PENALTY INFORMATION CTR.,
https://deathpenaltyinfo.org/viewsexecutions?exec_name_1=&exec_year%5B%5D=2017&sex=All&sex_1=All&federal=All&foreign
er=All&juvenile=All&volunteer=All&=Apply (last visited Nov. 13, 2017).
14See Atkins v. Virginia, 536 U.S. 306 (2002). The ABA was at the forefront of this movement as
well, passing a resolution against executing persons with intellectual disability in 1989. See ABA
House of Delegates Recommendation 110 (adopted Feb. 1989),
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Furthermore, the scientific advances that have shaped our society’s
improved understanding of the human brain would have been unfathomable to
those considering these issues in 1983. In 1990, President George H.W. Bush
launched the “Decade of the Brain” initiative to “enhance public awareness of
benefits to be derived from brain research.” 15 Advances in neuroimaging
techniques now allow researchers to evaluate a living human brain. 16 Indeed,
neuroscience “had not played any part in [U.S. Supreme Court] decisions about
developmental differences between adolescents and adults,” likely due to “how
little published research there was on adolescent brain development before
2000.” 17 These and other large-scale advances in the understanding of the
human brain, have led to the current medical recognition that brain systems and
structures are still developing into an individual’s mid-twenties.
It is now both appropriate and necessary to address the issue of late
adolescence and the death penalty because of the overwhelming legal, scientific,
and societal changes of the last three decades. The newly-understood
similarities between juvenile and late adolescent brains, as well as the evolution
of death penalty law and relevant standards under the Eighth Amendment lead to
the clear conclusion that individuals in late adolescence should be exempted
from capital punishment. 18 Capital defense attorneys are increasingly making this
constitutional claim in death penalty litigation and this topic has become part of
ongoing juvenile and criminal justice policy reform conversations around the
country. As the ABA is a leader in protecting the rights of the vulnerable and
ensuring that our justice system is fair, it is therefore incumbent upon this
organization to recognize the need for heightened protections for an additional
group of individuals: offenders whose crimes occurred while they were 21 years
old or younger.

http://www.americanbar.org/content/dam/aba/migrated/2011_build/death_penalty_moratorium/me
ntal_retardation_exemption0289.authcheckdam.pdf; see also Kennedy v. Louisiana, 554 U.S.
407, 413 (2008) (holding that the Eighth Amendment prohibits execution for crime of child rape,
when victim does not die and death was not intended).
15 Project on the Decade of the Brain, LIBR. OF CONGRESS, http://www.loc.gov/loc/brain/ (last
visited Oct. 6, 2017).
16 B.J. Casey, Imaging the Developing Brain: What Have We Learned About Cognitive
Development?, 9 TRENDS IN COGNITIVE SCI. 104,104-10 (2005).
17 Laurence Steinberg, The Influence of Neuroscience on US Supreme Court Decisions about
Adolescents’ criminal Culpability, 14 NATURE REVIEWS NEUROSCIENCE 513, 513-14 (2013).
18 Earlier this year, a Kentucky Circuit Court held pre-trial evidentiary hearings in three cases and
found that it is unconstitutional to sentence to death individuals “under twenty-one (21) years of
age at the time of their offense.”See Commonwealth v. Bredhold, Order Declaring Kentucky’s
Death Penalty Statute as Unconstitutional, 14-CR-161, *1, 12 (Fayette Circuit Court, Aug. 1,
2017); Commonwealth v. Smith, Order Declaring Kentucky’s Death Penalty Statute as
Unconstitutional, 15-CR-584-002, *1, 12 (Fayette Circuit Court, Sept. 6, 2017); Commonwealth v.
Diaz, Order Declaring Kentucky’s Death Penalty Statute as Unconstitutional, 15-CR-584-001, *1,
11 (Fayette Circuit Court, Sept. 6, 2017).).

59
3

Major Constitutional Developments in the Punishment of Juveniles for
Serious Crimes
The rule that constitutional standards must calibrate for youth status is
well established. The U.S. Supreme Court has long recognized that legal
standards developed for adults cannot be uncritically applied to children and
youth. 19 Although “neither the Fourteenth Amendment nor the Bill of Rights is for
adults alone,” 20 the Court has held that “the Constitution does not mandate
elimination of all differences in the treatment of juveniles.” 21
As noted above, between 2005 and 2016, the U.S. Supreme Court issued
several landmark decisions that profoundly alter the status and treatment of
youth in the justice system. 22 Construing the Eighth Amendment, the Court held
in Roper v. Simmons that juveniles are sufficiently less blameworthy than adults,
such that the application of different sentencing principles is required under the
Eighth Amendment, even in cases of capital murder. 23 In Graham v. Florida, the
Court, seeing no meaningful distinction between a sentence of death or LWOP,
found that the Eighth Amendment categorically prohibited LWOP sentences for
non-homicide crimes for juveniles. 24
Then, in Miller v. Alabama, the U.S. Supreme Court held “that the Eighth
Amendment forbids a sentencing scheme that mandates life in prison without the
possibility of parole for juvenile offenders.” 25 Justice Kagan, writing for the
majority, was explicit in articulating the Court’s rationale: the mandatory
imposition of LWOP sentences “prevents those meting out punishment from
considering a juvenile’s ‘lessened culpability ‘and greater ‘capacity for
change,’26 and runs afoul of our cases ‘requirement of individualized sentencing
for defendants facing the most serious penalties.’” 27 The Court grounded its
holding “not only on common sense...but on science and social science as

19 See, e.g., May v. Anderson, 345 U.S. 528, 536 (1953) (“Children have a very special place in
life which law should reflect. Legal theories and their phrasing in other cases readily lead to
fallacious reasoning if uncritically transferred to determination of a State ‘s duty towards
children.”); Haley v. Ohio, 332 U.S. 596, 599 (1948) (plurality opinion) (“[A child] cannot be judged
by the more exacting standards of maturity.”).
20 In re Gault, 387 U.S. 1, 13 (1967).
21 Schall v. Martin, 467 U.S. 253, 263 (1984) (citing McKeiver v. Pennsylvania, 403 U.S. 528
(1971)) (holding that juveniles have no right to jury trial).
22 Apart from the sentencing decisions discussed herein, the Court, interpreting the Fifth and
Fourteenth Amendments, held in J.D.B. v. North Carolina, that a juvenile‘s age is relevant to the
Miranda custody analysis. 564 U.S. 261, 264 (2011). In all of these cases, the Court adopted
settled research regarding adolescent development and required the consideration of the
attributes of youth when applying constitutional protections to juvenile offenders.
23 543 U.S. 551, 570-71 (2005).
24 560 U.S. 48, 74 (2010).
25 567 U.S. 460, 479 (2012).
26Miller v. Alabama, 567 U.S. 460, 465 (2012) (citing Graham v. Florida, 560 U.S. 48, 68, 74
(2010)).
27 Miller, 567 U.S. at 480.
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well,” 28 all of which demonstrate fundamental differences between juveniles and
adults.
The Court in Miller noted the scientific “findings – of transient rashness,
proclivity for risk, and inability to assess consequences – both lessened a child’s
‘moral culpability’ and enhanced the prospect that, as the years go by and
neurological development occurs, his ‘deficiencies will be reformed.’” 29
Importantly, the Court specifically found that none of what Graham “said about
children – about their distinctive (and transitory) mental traits and environmental
vulnerabilities – is crime-specific.” 30 Relying on Graham, Roper, and other
previous decisions on individualized sentencing, the Court held “that in imposing
a State’s harshest penalties, a sentencer misses too much if he treats every child
as an adult.” 31 The Court also emphasized that a young offender’s moral failings
could not be comparable to an adult’s because there is a stronger possibility of
rehabilitation. 32
In 2016, the U.S. Supreme Court in Montgomery v. Louisiana
expanded its analysis of the predicate factors that the sentencing court must
find before imposing a life without parole sentence on a juvenile. 33
Montgomery explained that the Court’s decision in Miller “did bar life without
parole . . . for all but the rarest of juvenile offenders, those whose crimes
reflect permanent incorrigibility. 34 The Court held “that Miller drew a line
between children whose crimes reflect transient immaturity and those rare
children whose crimes reflect irreparable corruption,” noting that a life without
parole sentence “could [only] be a proportionate sentence for the latter kind of
juvenile offender.” 35
Collectively, these decisions demonstrate a distinct Eighth Amendment
analysis for youth, premised on the simple fact that young people are different for
the purposes of criminal law and sentencing practices. Relying on prevailing
developmental research and common human experience concerning the
transitions that define adolescence, the Court has recognized that the age and
special characteristics of young offenders play a critical role in assessing whether
sentences imposed on them are disproportionate under the Eighth
Amendment. 36 More specifically, the cases recognize three key characteristics
that distinguish adolescents from adults: “[a]s compared to adults, juveniles have
a ‘lack of maturity and an underdeveloped sense of responsibility’; they ‘are more

28

Id. at 471.
Id. at 472 (quoting Graham,560 U.S. at 68; Roper, 543 U.S. at 570).
30 Id. at 473.
31 Id.at 477.
32 Miller 567 U.S. at 471 (citing Roper, 543 U.S. at 570).
33 Montgomery v. Louisiana, 577 U.S. __, 136 S. Ct. 7 1 8 (2016).
34 Id. at 734 (emphasis added).
35 Id. (emphasis added).
36 See Graham, 560 U.S. at 68; see also Miller, 567 U.S. at 471-72.
29
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vulnerable or susceptible to negative influences and outside pressures, including
peer pressure’; and their characters are ‘not as well formed.’”37
As both the majority and the dissent agreed in Roper and Graham, the
U.S. Supreme Court has supplanted its “death is different” analysis in adult
Eighth Amendment cases for an offender-focused “kids are different” frame in
serious criminal cases involving young defendants. 38 Indeed, in Graham v.
Florida, the Court wrote “criminal procedure laws that fail to take defendants’
‘youthfulness into account at all would be flawed.” 39
Increased Understanding of Adolescent Brain Development
American courts, including the U.S. Supreme Court, have increasingly
relied on and cited to a comprehensive body of research on adolescent
development in its opinions examining youth sentencing, capability, and
custody. 40 The empirical research shows that most delinquent conduct during
adolescence involves risk-taking behavior that is part of normative developmental
processes. 41 The U.S. Supreme Court in Roper v. Simmons recognized that
these normative developmental behaviors generally lessen as youth mature and
become less likely to reoffend as a direct result of the maturational process. 42 In
Miller and Graham, the Court also recognized that this maturational process is a
direct function of brain growth, citing research showing that the frontal lobe,
home to key components of circuitry underlying “executive functions” such as
planning, working memory, and impulse control, is among the last areas of the
brain to mature. 43
In the years since Roper, research has consistently shown that such
development actually continues beyond the age of 18. Indeed, the line drawn by
the U.S. Supreme Court no longer fully reflects the state of the science on
adolescent development. While there were findings that pointed to this
conclusion prior to 2005, 44 a wide body of research has since provided us with an
37

Miller, 567 U.S. at 471 (citing Roper, 543 U.S. at 569-70).
See Graham v. Florida, 560 U.S. 48, 102-103 (2010) (Thomas, J., dissenting); Roper v.
Simmons, 543 U.S. 551, 588-89 (2005) (O’Connor, J., dissenting).
39 560 U.S. at 76.
40 See, e.g., Roper v. Simmons, 543 U.S. 551, 569-70 (2005); Graham v. Florida, 560 U.S 48, 68
(2010); Miller v. Alabama, 567 U.S. 460, 471-73 (2012).
41 NAT’L RESEARCH COUNCIL, JUVENILE CRIME, JUVENILE JUSTICE 66-74 (Joan McCord et al. eds.,
National Academy Press 2001).
42 See Roper, 543 U.S. at 570-71; see also NAT’L RESEARCH COUNCIL, REFORMING JUVENILE
JUSTICE: A DEVELOPMENTAL APPROACH 91 (Richard J. Bonnie et al. eds., Nat’l Acad. Press, 2013).
43 See Miller v. Alabama, 567 U.S. 460, 472 (2012); Graham v. Florida, 560 U.S. 48, 68 (2010).
44 See, e.g., Graham Bradley & Karen Wildman, Psychosocial Predictors of Emerging Adults’
Risk and Reckless Behaviors, 31 J. YOUTH & ADOLESCENCE 253, 253–54, 263 (2002) (explaining
that, among emerging adults in the 18-to-25-year-old age group, reckless behaviors—defined as
those actions that are not socially approved–were found to be reliably predicted by antisocial peer
pressure and stating that “antisocial peer pressure appears to be a continuing, and perhaps
critical, influence upon [reckless] behaviors well into the emerging adult years”); see
also Laurence Steinberg & Elizabeth S. Scott, Less Guilty by Reason of Adolescence, 58 AM.
38
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expanded understanding of behavioral and psychological tendencies of 18 to 21
year olds. 45
Findings demonstrate that 18 to 21 year olds have a diminished capacity
to understand the consequences of their actions and control their behavior in
ways similar to youth under 18. 46 Additionally, research suggests that late
adolescents, like juveniles, are more prone to risk-taking and that they act more
impulsively than older adults in ways that likely influence their criminal conduct. 47
According to one of the studies conducted by Dr. Laurence Steinberg, a leading
adolescent development expert, 18 to 21 year olds are not fully mature enough to
anticipate future consequences. 48
More recent research shows that profound neurodevelopmental growth
continues even into a person’s mid to late twenties. 49 A widely-cited longitudinal
PSYCHOLOGIST 1009, 1013, 1016 (2003) (“[T]he results of studies using paper-and-pencil
measures of future orientation, impulsivity, and susceptibility to peer pressure point in the same
direction as the neurobiological evidence, namely, that brain systems implicated in planning,
judgment, impulse control, and decision making continue to mature into late adolescence. . . .
Some of the relevant abilities (e.g., logical reasoning) may reach adult-like levels in middle
adolescence, whereas others (e.g., the ability to resist peer influence or think through the future
consequences of one’s actions) may not become fully mature until young adulthood.”).
45 See Melissa S. Caulum, Postadolescent Brain Development: A Disconnect Between
Neuroscience, Emerging Adults, and the Corrections System, 2007 W IS. L. REV. 729, 731 (2007)
(“When a highly impressionable emerging adult is placed in a social environment composed of
adult offenders, this environment may affect the individual’s future behavior and structural brain
development.”) (citing Craig M. Bennett & Abigail A. Baird, Anatomical Changes in Emerging
Adult Brain: A Voxel-Based Morphometry Study, 27 HUM. BRAIN MAPPING 766, 766–67 (2006));
Damien A. Fair et al., Functional Brain Networks Develop From a "Local to Distributed"
Organization, 5 PLOS COMPUTATIONAL BIOLOGY 1-14 (2009); Margo Gardner & Laurence
Steinberg, Peer Influence on Risk Taking, Risk Preference, and Risky Decision Making in
Adolescence and Adulthood: An Experimental Study, 41 DEV. PSYCHOL. 625, 626, 632, 634
(2005) (examining a sample of 306 individuals in 3 age groups—adolescents (13-16), youths
(18-22), and adults (24 and older) and explaining that “although the sample as a whole took more
risks and made more risky decisions in groups than when alone, this effect was more pronounced
during middle and late adolescence than during adulthood” and that “the presence of peers
makes adolescents and youth, but not adults, more likely to take risks and more likely to make
risky decisions”); Laurence Steinberg, A Social Neuroscience Perspective on Adolescent RiskTaking, 28 DEVELOPMENTAL REV. 78, 91 (2008) (noting that “the presence of friends doubled risktaking among the adolescents, increased it by fifty percent among the youths, but had no effect
on the adults”).
46 See Jeffrey Arnett, Reckless Behavior in Adolescence: A Developmental Perspective, 12
DEVELOPMENTAL REV. 339, 343 (1992); Kathryn L. Modecki, Addressing Gaps in the Maturity of
Judgment Literature: Age Differences and Delinquency, 32 L. & HUM. BEHAV. 78, 79 (2008) (“In
general, the age curve shows crime rates escalating rapidly between ages 14 and 15, topping out
between ages 16 and 20, and promptly deescalating.”).
47 See Elizabeth S. Scott et al., Young Adulthood as a Transitional Legal Category: Science,
Social Change, and Justice Policy, 85 FORDHAM L. REV. 641, 644 (2016).
48 Laurence Steinberg et al., Age Differences in Future Orientation and Delay Discounting, 80
CHILD DEV. 28, 35 (2009).
49 See Christian Beaulieu & Catherine Lebel, Longitudinal Development of Human Brain Wiring
Continues from Childhood into Adulthood, 27 J. OF NEUROSCIENCE 31 (2011); Adolf Pfefferbaum et
al., Variation in Longitudinal Trajectories of Regional Brain Volumes of Healthy Men and Women
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study sponsored by the National Institute of Mental Health tracked the brain
development of 5,000 children, discovering that their brains were not fully mature
until at least 25 years of age. 50 This period of development significantly impacts
an adolescent’s ability to delay gratification and understand the long-term
consequences of their actions. 51
Additionally, research has shown that youth are more likely than adult
offenders to be wrongfully convicted of a crime. 52 Specifically, an analysis of
known wrongful conviction cases found that individuals under the age of 25 are
responsible for 63 percent of false confessions. 53 Late adolescents’ propensity
for false confessions, combined with the existing brain development research,
supports the conclusion that late adolescents are a vulnerable group in need of
additional protection in the criminal justice system. 54
Legislative Developments in the Legal Treatment of Individuals in Late
Adolescence
The trend of treating individuals in late adolescence differently from adults
goes well beyond the appropriate punishment in homicide cases. As noted,
scientists, researchers, practitioners and corrections professionals are all now
recognizing that individuals in late adolescence are developmentally closer to
their peers under 18 than to those adults who are fully neurologically developed.
In response to that understanding, both state and federal legislators have created
greater restrictions and protections for late adolescents in a range of areas of
law.
For example, in 1984, the U.S. Congress passed the National Minimum
Drinking Age Act, which incentivized states to set their legal age for alcohol
purchases at age 21. 55 Since then, five states (California, Hawaii, New Jersey,
Maine, and Oregon) have also raised the legal age to purchase cigarettes to age
21. 56 In addition to restrictions on purchases, many car rental companies have
(Ages 0 to 85 Years) Measures with Atlas-Based Parcellation of MRI, 65 NEUROIMAGE 176. 176193 (2013).
50 Nico U. F. Dosenbach et al., Prediction of Individual Brain Maturity Using fMRI, 329 SCI. 1358,
1358–59 (2010).
51 See Laurence Steinberg et al., Age Differences in Future Orientation and Delay Discounting,
80 CHILD DEV. 28, 28 (2009).
52 Understand the Problem, BLUHM LEGAL CLINIC W RONGFUL CONVICTIONS OF YOUTH,
http://www.law.northwestern.edu/legalclinic/wrongfulconvictionsyouth/understandproblem/ (last
visited Nov. 10, 2017).
53 Steven A. Drizin & Richard A. Leo, The Problem of False Confessions in the Post-DNA World,
82 N.C. L. Rev. 891, 945 (2004).
54 See Atkins v. Virgina, 536 U.S. 304, 320-21 (2002) (possibility of false confessions enhances
the imposition of the death penalty, despite factors calling for less severe penalty).
55 23 U.S.C. § 158 (1984).
56 Jenni Bergal, Oregon Raises Cigarette-buying age to 21, W ASH. POST, (Aug. 18, 2017),
https://www.washingtonpost.com/national/health-science/oregon-raises-cigarette-buying-age-to21/2017/08/18/83366b7a-811e-11e7-902a-2a9f2d808496_story.html?utm_term=.132d118c0d10.
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set minimum rental ages at 20 or 21, with higher rental fees for individuals under
age 25. 57 Under the Free Application for Federal Student Aid (FASFA), the
Federal Government considers individuals under age 23 legal dependents of
their parents. 58 Similarly, the Internal Revenue Service allows students under the
age of 24 to be dependents for tax purposes. 59 The Affordable Care Act also
allows individuals under the age of 26 to remain on their parents’ health
insurance. 60
In the context of child-serving agencies, both the child welfare and
education systems in states across the country now extend their services to
individuals through age 21, recognizing that youth do not reach levels of adult
independence and responsibility at age 18. In fact, 25 states have extended
foster care or state-funded transitional services to late adolescents through the
Fostering Connections to Success and Increasing Adoptions Act of 2008. 61
Under the Individuals with Disabilities Education Act (IDEA), youth and late
adolescents (all of whom IDEA refers to as “children”) with disabilities who have
not earned their traditional diplomas are eligible for services through age 21. 62
Going even further, 31 states allow access to free secondary education for
students 21-years-old or older. 63
Similar policies protect late adolescents in both the juvenile and adult
criminal justice systems. Forty-five states allow youth up to age 21 to remain
under the jurisdiction of the juvenile justice system. 64 Nine of those states also
allow individuals 21 years old and older to remain under the juvenile court’s
jurisdiction, including four states that have set the maximum jurisdictional age at
24. 65 A number of states have created special statuses, often called “Youthful
57 See, e.g., What are Your Age Requirements for Renting in the US and Canada,
ENTERPRISE.COM, https://www.enterprise.com/en/help/faqs/car-rental-under-25.html (last visited
Oct. 16, 2017); Restrictions and Surcharges for Renters Under 25 Years of Age, BUDGET.COM,
https://www.budget.com/budgetWeb/html/en/common/agePopUp.html (last visited Oct. 16, 2017);
Under 25 Car Rental, HERTZ.COM,
https://www.hertz.com/rentacar/misc/index.jsp?targetPage=Hertz_Renting_to_Drivers_Under_25.
jsp (last visited Oct. 16, 2017).
58 See Dependancy Status, FEDERAL STUDENT AID, https://studentaid.ed.gov/sa/fafsa/fillingout/dependency (last visited Sept. 21, 2017).
59 See Dependants and Exemptions 7, I.R.S, https://www.irs.gov/faqs/filing-requirements-statusdependents-exemptions/dependents-exemptions/dependents-exemptions-7 (last visited Sept. 21,
2017); 26 U.S.C. § 152 (2008).
60 42 U.S.C. § 300gg-14 (2017).
61 See Extending Foster Care to 18, NAT’L CONFERENCE OF STATE LEGISLATURES (July 28, 2017),
http://www.ncsl.org/research/human-services/extending-foster-care-to-18.aspx.
62 20 U.S.C. § 1412 (a)(1)(A) (2017).
63 Compulsory School Attendance Laws, Minimum and Maximum Age Limits for Required Free
Education, by State: 2015, NAT’L CTR. FOR EDUC. STAT.,
https://nces.ed.gov/programs/statereform/tab5_1.asp.
64 Jurisdictional Boundaries, Juvenile Justice Geography, Policy, Practice & Statistics, NAT’L CTR.
FOR JUV. JUST.,http://www.jjgps.org/jurisdictional-boundaries#delinquency-ageboundaries?year=2016&ageGroup=3 (last visited Nov. 8, 2017).
65 Id.
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Offender” or “Serious Offender” status that allows individuals in late adolescence
to benefit from similar protections to the juvenile justice system, specifically
related to the confidentiality of their proceedings and record sealing. 66
For example, in 2017, the Vermont legislature changed the definition of a
child for purposes of juvenile delinquency proceedings in the state to an
individual who “has committed an act of delinquency after becoming 10 years of
age and prior to becoming 22 years of age.” 67 This change affords late
adolescents access to the treatment and other service options generally
associated with juvenile proceedings. 68 In 2017, Connecticut, Illinois, and
Massachusetts legislators were considering similar efforts to provide greater
protections to young adults beyond the age of 18. 69 Notably, even when late
adolescents enter the adult criminal justice system, some states have created
separate correctional housing and programming for individuals under 25. 70
Furthermore, several European countries maintain similarly broad
approaches to treatment of late adolescents who commit crimes. In countries like
England, Finland, France, Germany, Italy, Sweden, and Switzerland, late
adolescence is a mitigating factor either in statute or in practice that allows many
18 to 21 year olds to receive similar sentences and correctional housing to their
peers under 18. 71
There has thus been a consistent trend toward extending the services of
traditional child-serving agencies, including the child welfare, education, and
juvenile justice systems, to individuals over the age of 18. These various laws
and policies, designed to both restrict and protect individuals in this late
adolescent age group, reflect our society’s evolving view of the maturity and
culpability of 18 to 21 year olds, and beyond. Virtually all of these important
reforms have come after 1983, when the ABA first passed its policy concerning
the age at which individuals should be exempt from the death penalty.
66 See FLA. STAT. § 958.04 (2017) (under 21); D.C. CODE § 24-901 et seq. (2017) (under 22); S.C.
CODE ANN. § 24-19-10 et seq. (2017) (under 25); see also 33 V.S.A § 5102, 5103 (2017) (under
22).
67 The legislature made this change in 2017 in order to make Vermont law consistent, as it had
also expanded its Youthful Offender Status in 2016 so that 18-to-21-year-olds would be able to
have their cases heard in the juvenile court versus the adult court. See H. 95, 2016 Leg., Reg.
Sess. (Vt. 2016); S. 23, 2017 Leg., Reg. Sess. (Vt. 2017).
68 Id.
69 See H.B. 7045, 2017 Gen. Assemb., Reg. Sess. (Conn. 2017); H.B. 6308, 100th Gen.
Assemb., Reg. Sess. (Ill. 2017); H. 3037, 190th Gen. Ct., Reg. Sess. (Mass. 2017).
70 See S.C. CODE Ann. § 24-19-10; H. 95, 2016 Leg., Reg. Sess. (Vt. 2016); Division of Juvenile
Justice, CAL. DEP’T OF CORR. & REHAB., http://www.cdcr.ca.gov/Juvenile_Justice/ (last visited on
Oct. 16, 2017); Oregon Youth Authority Facility Services, OR. YOUTH AUTH.,
http://www.oregon.gov/oya/pages/facility_services.aspx#About_OYA_Facilities (last visited on
Oct. 18, 2017), Christopher Keating, Connecticut to Open Prison for 18-to-25 Year Olds,
HARTFORD COURANT (Dec. 17, 2015), http://www.courant.com/news/connecticut/hc-connecticutprison-young-inmates-1218-20151217-story.html.
71Ineke Pruin & Frieder Dunkel, T RANSITION TO ADULTHOOD & UNIV. OF GREIFSWALD, BETTER IN
EUROPE? EUROPEAN RESPONSES TO YOUNG ADULT OFFENDING: EXECUTIVE SUMMARY 8-10 (2015).
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Purposes Served by Executing Individuals in Late Adolescence
Regardless of whether one considers the death penalty an appropriate
punishment for the worst murders committed by the worst offenders, it has
become clear that the death penalty is indefensible as a response to crimes
committed by those in late adolescence. As discussed in this report, a growing
body of scientific understanding and a corresponding evolution in our standards
of decency undermine the traditional penological purposes of executing
defendants who committed a capital murder between the ages of 18 and 21. Just
as the ABA has done when adopting earlier policies, we must consider the
propriety of the most common penological justifications for the death penalty:
“retribution and deterrence of capital crimes by prospective offenders.” 72
Capital punishment does not effectively or fairly advance the goal of
retribution within the context of offenders in late adolescence. Indeed, the Eighth
Amendment demands that punishments be proportional and personalized to both
the offense and the offender. 73 Thus, to be in furtherance of the goal of
retribution, those sentenced to death – the most severe and irrevocable sanction
available to the state – should be the most blameworthy defendants who have
also committed the worst crimes in our society. As has been extensively
discussed above, contemporary neuroscientific research demonstrates that
several relevant characteristics typify late adolescents’ developmental stage,
including: 1) a lack of maturity and an underdeveloped sense of responsibility, 2)
increased susceptibility to negative influences, emotional states, and social
pressures, and 3) underdeveloped and highly fluid character. 74
The U.S. Supreme Court’s holdings in Roper and Atkins were based on
the findings that society had redrawn the lines for who is the most culpable or
“worst of the worst.” Similarly, the scientific advancements and legal reforms
discussed above support the ABA’s determination that there is an evolving moral
consensus that late adolescents share a lesser moral culpability with their
teenage counterparts. If “the culpability of the average murderer is insufficient to
justify the most extreme sanction available to the state”, then the lesser
culpability of those in late adolescence surely cannot justify such a form of
retribution. 75
72

Roper, 543 U.S. at 553.
Graham v. Florida, 560 U.S. 48, 59 (2010) (citing Weems v. United States, 217 U.S. 349, 367
(1910)).
74 See Commonwealth v. Bredhold, Order Declaring Kentucky’s Death Penalty Statute as
Unconstitutional, 14-CR-161, *1, 7-8 (Fayette Circuit Court, Aug. 1, 2017) (After expert testimony
and briefing based on contemporary science, the court made specific factual findings that
individuals in late adolescence are more likely to underestimate risks; more likely to engage in
“sensation seeking;” less able to control their impulses; less emotionally developed than
intellectually developed; and more influenced by their peers than adults. It then held that, based
on those traits and other reasons, those individuals should be exempt from capital puninshment.)
75 See Atkins v. Virginia, 536 U.S. 304, 319 (2002).
73
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Second, there is insufficient evidence to support the proposition that the
death penalty is an effective deterrent to capital murder for individuals in late
adolescence. In fact, there is no consensus in either the social science or legal
communities about whether there is any general deterrent effect of the death
penalty. 76 Even with the most generous assumption that the death penalty may
have some deterrent effect for adults without any cognitive or mental health
disability, it does not necessarily follow that it would similarly deter a juvenile or
late adolescent. Scientific findings suggest that late adolescents are, in this
respect, more similar to juveniles. 77 As noted earlier, late adolescence is a
developmental period marked by risk-taking and sensation-seeking behavior, as
well as a diminished capacity to perform rational, long-term cost-benefit
analyses. The same cognitive and behavioral capacities that make those in late
adolescence less morally culpable for their acts also “make it less likely that they
can process the information of the possibility of execution as a penalty and, as a
result, control their conduct based upon that information.” 78
Finally, both the death penalty and LWOP effectively serve the additional
penological goal of incapacitation, as either sentence will prevent that individual
from release into general society to commit any future crimes. However, only the
death penalty completely rejects the goal of providing some opportunity for
redemption or rehabilitation for a young offender. Ninety percent of violent
juvenile and late adolescent offenders do not go on to reoffend later in life. 79
Thus, many of these individuals can and will serve their sentences without
additional violence, even inside prison, and will surely mature and change as
they reach full adulthood. Imposing a death sentence and otherwise giving up on
adolescents, precluding their possible rehabilitation or any future positive
contributions (even if only made during their years of incarceration), is antithetical
to the fundamental principles of our justice system.
Conclusion
In the decades since the ABA adopted its policy opposing capital
punishment for individuals under the age of 18, legal, scientific and societial
developments strip the continued application of the death penalty against
76 John J. Donohue & Justin Wolfers, Uses and Abuses of Empirical Evidence in the Death
Penalty Debate, 58 STAN. L. REV. 791, 843 (2005).
77 James C. Howell et al., Young Offenders and an Effective Response in the Juvenile and Adult
Justice Systems: What Happens, What Should Happen, and What We Need to Know, NAT’L INST.
OF JUST. STUDY GROUP ON THE TRANSITIONS BETWEEN JUV. DELINQ. AND ADULT CRIME, at Bulletin 5,
24 (2013).
78 Atkins, 536 U.S. at 320.
79 Kathryn Monahan et al., Psychosocial (im)maturity from Adolescence to Early Adulthood:
Distinguishing Between Adolescence-Limited and Persistent Antisocial Behavior, 25 DEV. &
PSYCHOPATHOLOGY 1093, 1093-1105 (2013); Edward Mulvey et al., Trajectories of Desistance
and Continuity in Antisocial Behavior Following Court Adjudication Among Serious Adolescent
Offenders, 22 DEV. & PSYCHOPATHOLOGY 453,453-75 (2010).

68
12

individuals in late adolescence of its moral or constitutional justification. The
rationale supporting the bans on executing either juveniles, as advanced in
Roper v. Simmons, or individuals with intellectual disabilities, as set forth in
Atkins v. Virginia, also apply to offenders who are 21 years old or younger when
they commit their crimes. Thus, this policy proposes a practical limitation based
on age that is supported by science, tracks many other areas of our civil and
criminal law, and will succeed in making the administration of the death penalty
fairer and more proportional to both the crimes and the offenders.
In adopting this revised position, the ABA still acknowledges the need to
impose serious and severe punishment on these individuals when they take the
life of another person. Yet at the same time, this policy makes clear our
recognition that individuals in late adolescence, in light of their ongoing
neurological development, are not among the worst of the worst offenders, for
whom the death penalty must be reserved.
Respectfully submitted,
Seth Miller
Chair, Death Penalty Due
Process Review Project
Robert Weiner
Chair, Section of Civil Rights and
Social Justice
February, 2018
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GENERAL INFORMATION FORM
Submitting Entities: Death Penalty Due Process Review Project, with Co-sponsor:
Section of Civil Rights and Social Justice
Submitted By: Seth Miller, Chair, Steering Committee, Death Penalty Due Process
Review Project; Robert N. Weiner, Chair, Section of Civil Rights and Social Justice.
1. Summary of Resolution.
This resolution urges each death penalty jurisdiction to not execute or sentence to death
anyone who was 21 years old or younger at the time of the offense. Without taking a
position supporting or opposing the death penalty, this recommendation fully comports
with the ABA’s longstanding position that states should administer the death penalty
only when performed in accordance with constitutional principles of fairness and
proportionality. Because the Eighth Amendment demands that states impose death only
as a response to the most serious crimes committed by the most heinous offenders, this
resolution calls on jurisdictions to extend existing constitutional protections for capital
defendants under the age of 18 to offenders up to and including the age of 21.
2. Approval by Submitting Entity.
Yes. The Steering Committee of the Death Penalty Due Process Review Project
approved the Resolution on October 26, 2017 via written vote. The Council of the
Section of Civil Rights and Social Justice approved the Recommendation at the
Section’s Fall Meeting in Washington, D.C on October 27, 2017, and agreed to be a cosponsor.
3. Has this or a similar resolution been submitted to the House or Board previously?
No.
4.

What existing Association policies are relevant to this Resolution and how would
they be affected by its adoption?

The ABA has existing policy that pertains to the imposition of capital punishment on
young offenders under the age of 18; this new policy, if adopted, would effectively
supercede that policy and extend our position to individuals age 21 and under.
Specifically, at the 1983 Annual Meeting, the House of Delegates adopted the position
“that the American Bar Association opposes, in principle, the imposition of capital
punishment upon any person for any offense committee while under the age of 18.” 80

80 ABA House of Delegates Recommendation 117A, (adopted Aug. 1983),
http://www.americanbar.org/content/dam/aba/migrated/2011_build/death_penalty_moratorium/juvenile_of
fenders_death_penalty0883.authcheckdam.pdf.
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5. If this is a late report, what urgency exists which requires action at this meeting of
the House?
N/A.
6. Status of Legislation.
N/A. There is no known relevant legislation pending in Congress or in state legislatures.
However, several states have passed laws in recent years extending juvenile
protections to persons older than 18 years of age, including, for example, allowing youth
under 21 to remain under the jurisdiction of the juvenile justice system. Additionally, this
is an issue being raised more frequently in capital case litigation.
7.

Brief explanation regarding plans for implementation of the policy, if adopted by the
House of Delegates.

If this recommendation and resolution are approved by the House of Delegates, the
sponsors will use this policy to enable the leadership, members and staff of the ABA to
engage in active and ongoing policy discussions on this issue, to respond to possible
state legislation introduced in 2018 and beyond, and to participate as amicus curiae, if a
case reaches the U.S. Supreme Court with relevant claims. The sponsors will also use
the policy to consult on issues related to the imposition of the death penalty on
vulnerable defendants generally, and youthful offenders specifically, when called upon
to do so by judges, lawyers, government entities, and bar associations.
8. Cost to the Association. (Both direct and indirect costs)
None.
9. Disclosure of Interest. (If applicable)
N/A.
10. Referrals.
This Resolution has been referred to the following ABA entities that may have an interest
in the subject matter:
Center for Human Rights
Center on Children and the Law
Coalition on Racial and Ethnic Justice
Commission on Youth at Risk
Criminal Justice Section
Death Penalty Representation Project
Judicial Division
Law Student Division
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Litigation
Section of International Law
Section of State and Local Government Law
Solo, Small Firm and General Practice Division
Standing Committee on Legal Aid and Indigent Defense
Young Lawyers Division
11. Contact Name and Address Information (prior to the meeting)
Aurélie Tabuteau Mangels
Policy Fellow, ABA Death Penalty Due Process Review Project
1050 Connecticut Ave, NW Suite 400
Washington, DC 20036
202-442-3451
Aurelie.TabuteauMangels@americanbar.org
Or
Carmen Daugherty
Co-Chair, CRSJ Criminal Justice Committee
(202) 809-4264
carmen.daugherty@gmail.com
12. Contact Name and Address Information. (Who will present the report to the
House?)
Walter White, CRSJ Section Delegate
McGuire Woods LLP
11 Pilgrim Street
London EC4V 6RN, United Kingdom
202-857-1707
wwhite@mcguirewoods.com
or
Estelle H. Rogers, CRSJ Section Delegate
111 Marigold Ln
Forestville, CA 95436-9321
(202) 337-3332
1estellerogers@gmail.com
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EXECUTIVE SUMMARY
1.

Summary of the Resolution

This resolution urges each death penalty jurisdiction to not execute or sentence to death
anyone who was 21 years old or younger at the time of the offense.
2.

Summary of the Issue that the Resolution Addresses

This resolution addresses the practice of sentencing to death and executing young
persons ages 21 and under. The resolution clarifies that the ABA’s long-standing
position on capital punishment further necessitates that jurisdictions categorically
exempt offenders ages 21 and under from capital punishment due to the lessened
moral culpability, immaturity, and capacity for rehabilitation exemplified in late
adolescence.
3.

Please Explain How the Proposed Policy Position Will Address the Issue

The resolution aims to accomplish this goal by consulting on issues related to young
offenders and the death penalty when called upon to do so by judges, lawyers,
government entities, and bar associations, by supporting the filing of amicus briefs in
cases that present issues of youthfulness and capital punishment, and by conducting
and publicizing reports of jurisdictional practices vis-à-vis the imposition of death on late
adolescent offenders for public information and use in the media and advocacy
communities.
4.

Summary of Minority Views or Opposition Internal and/or External to the ABA
Which Have Been Identified

None.
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